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Executive Summary

Introduction

In order to attract and facilitate foreign investment in Nigeria, USAID has
commissioned an Investor's Roadmap. The Roadmap discusses and analyses four
(4) main areas of the commercial and industrial infrastructure: Business Registration,
Locating, Employing, and Import/Export Procedures. The report also thoroughly
examines the role of the rule of law in commercial dispute resolution, and reviews
Nigeria’s fiscal environment and taxation system. The Roadmap seeks to guide the
Nigerian Government in reforming and reengineering its legislative and regulatory
systems. The Roadmap also provides guidance on reforming commercial, business,
and foreign investment procedures to provide a more flexible, user-friendly
environment for investors and relevant government agencies.

This report presents a diagnosis of the aforementioned areas along with reform/re-
designing recommendations to establish efficient, transparent, low-cost procedures
and regulations. Report recommendations also promote the rule of law to provide a
legislative basis and legitimize these procedures and regulations.

The consultants find that government agencies’ pervasive command-and-control
attitude and tendency to protectionism inhibits foreign direct investment. Investment
procedures are generally inefficient, non-transparent, complex, and lengthy.
Furthermore, the high cost of certain procedural steps, along with vague regulations
and laws permit “unofficial behaviour” and payments. Following is a summary of key
findings.

Chapter 1. Business Registration

Chapter 1 focuses on the various procedures required of a private firm to register in
Nigeria: including registering as a legal entity; registering with the statistics and
relevant taxation authorities; obtaining locally issued business licenses and permits;
and obtaining investment incentives.

Investors must first register with the Corporate Affairs Commission to incorporate the
business. Requiring numerous steps and many forms, this process is expensive and
time-consuming. Moreover, the agency’s staff is inadequately trained. The investor
must also complete Business Registration with the Nigerian Investment Promotion
Council. NIPC operations are inefficient, and procedural guidelines are incomplete.
The NIPC registration process is redundant and unnecessary; the agency should
instead provide business facilitation and advisory services. Investors also apply to
the NIPC for investment incentives. Nigeria’s incentive acquisition regime and
process are complicated and cumbersome, resulting in an under utilized tax
incentives program. The process operates under a non-transparent approval
process. In addition to these three processes, investors must also apply for a
Business Premises Permit from state-level authorities. This process includes
registration with the state tax authorities. Again, there are few if any written
guidelines for state-level registration. Moreover, the process presents the investor
with an additional delay in commencing business operations.

Overall, the consultants’ findings indicate that business registration in Nigeria is
inefficient, complex, lengthy, and costly.




Chapter 2. Locating

Chapter 2 focuses on the various administrative aspects of locating a company in
Nigeria. These processes include acquiring and registering rights to land, obtaining
site development and building permits, arranging utility connections, and complying
with environmental impact mitigation legislation.

The locating process is largely the purview of state governments, who is responsible
for land allocation and transfer, as well as (in most states), site development
approvals. The federal government is responsible for environmental issues and
utilities provision. Local Government Councils have jurisdiction over: Collection of
various housing & tenement levies and rates; construction of roads and streets; and
sewage. While the consultants did not locate the legislative basis for these powers,
Local Government Councils also appear to have jurisdiction over other locating-
related matters, including the use of land outside townships as well as ground and
industrial rates, certificate of occupancy (C of O) issuance, property health and safety
matters, sanitation and the environment, and public utilities provision.

The administrative locating processes are thus truly federal in nature and, as a result,
vary in terms of their specifics depending upon the location of one’s investment.
Nevertheless, it is fair to state that, regardless of one’s investment location, the
administrative process related to “locating” are generally inefficient, non-transparent,
slow, and expensive throughout Nigeria.

Chapter 3. Employing

Chapter 3 focuses on the various norms and procedures relating to securing investor
and expatriate entry and work permits, labor registration, employee income tax
registration and P.A.Y.E. obligations and finally labor norms, enforcement and
dispute resolution mechanisms.

Overall, employment is an area of concurrent state-federal jurisdiction under
Schedule 1l of the Nigerian Constitution. The consultants’ analysis of the employing-
related processes in Nigeria paints a mixed picture of efficient and inefficient
procedures: complexity and lack of transparency in some areas and flexibility and
liberal regulation in others. Nigeria should shed the remnants militaristic, command-
and control approaches to regulation, protectionist and “closed-nation” attitudes
regarding foreign investment. Moreover, Nigeria should remedy outdated social
policies, thereby embracing its own fundamentally liberal and progressive instincts. A
series of specific recommendations will be offered throughout this chapter on a
procedure-by-procedure basis.

Chapter 4. Import and Export

Chapter 4 focuses on import/export procedures for companies located in a couple of
the country’s free zones, and for companies located outside of the zones. In this
chapter, the consulting team also discusses Nigeria’s export incentive programs: the
Manufacture-in-Bond Scheme and the Duty Drawback Scheme.

Overall, Nigerian customs and port procedures appear fairly rational. Many
international practices have been, at least partially, adopted in practice, including
Kyoto and ASYCUDA norms, SGDs, and selective verification.

A number of inefficient, uncompetitive, and antiquated practices nevertheless subsist,
including: A lack of information and transparency, resulting in extra-legal behavior;




and poor, equipment, facilities, and official pay. As a result, counting wait-time for
berths, ports and customs clearance timelines of well over a month remain
commonplace, in spite of official comments to the contrary.

The situation in Nigeria's free zones, while somewhat better, is nevertheless still
hampered by dealings with Port Customs and NPPLC officials, with resulting
clearance times of 1-2 weeks on average.

Nigeria’'s export incentives programs, for their part, are simple and straightforward in
theory. Unfortunately, they apply only to the manufacturing sector, status takes years
to acquire due to poor implementation, and information on the programs is poorly
disseminated.

Chapter 5. Resolution of Commercial Disputes

Chapter 5 discusses and analyzes the establishment of the rule of law and provides
recommendations that would enable it to act as a fundamental enabling condition for
the attraction of foreign investment. While Nigeria’s commercial disputes resolution
system is composed of indigenous, Sharia, and “received” Courts, there are a few
problems in terms of dueling decisions, appeals, and rules of court. Judicial
accountability, access to legal services, and access to case law are likewise all also
improving. However, the system remains hobbled by extremely slow case
processing, a lack of practitioner specialization in commercial law topics, and infant
alternative dispute resolution mechanisms.

Chapter 6. Taxation

Finally, chapter 6 provides an overview of fiscal federalism in Nigeria and of the
Nigerian taxation system in general the state-level monthly income tax payment and
annual income tax filing processes because investors must typically complete these
processes on behalf of their employees. It finally takes a cursory look at local
government taxation.

While centrally coordinated to some degree, Nigeria’'s system is one of fiscal
federalism, with federal, state, and local government taxes and roles, as well as
transfer payments known as “Federal Allocation Allowances.”

The system is relatively reasonable and competitive by design, both in terms of fiscal
pressures and tax administration procedures. The monthly payment and annual filing
of employee income taxes, for instance, appears neither particularly difficult nor
cumbersome.

However, state auditing and collection practices are also less than ideal, while local
government taxation and collection practices are, to all intents and purposes,
predatory. Overall, the system remains relatively opaque. Corruption exists both in
terms of transfer payment misappropriation and in incentives administration. Clearer
and more transparent systems, as well as better information dissemination, will be
critical to improving this situation.




Introduction

Project Background, Objectives, and Methodology

Investor roadmaps have proved useful in many countries around the world in identifying
barriers to trade and investment and, in general, to increasing the efficiency of the
economy. Often, government policies, regulations, and procedures are identified as
posing serious problems to accomplishing national economic growth objectives. The
Roadmap exercise is a participatory process in which local information is assembled and
“benchmarked” against that of other economies. The Roadmap is then utilized by local
leaders (generally the MOF or the Office of the President) to spark a local dialogue on
the identified barriers and to begin to prioritize actions to remove the most significant
ones. In Nigeria, this exercise aims to identify constraints to investment and recommend
policy and procedural changes to be undertaken.

This Draft Roadmap Report aims to accomplish the five (5) following results:

1. Identify the main constraints that face existing and potential foreign investors in
the country;

2. Examine key policy elements that are likely to influence the location decision of
foreign investors;

3. Assess the legal and institutional framework for FDI, including the “customer
interface” and the ease of interacting with the process;

4. Offer a preliminary review of the main administrative barriers that investors face
in Nigeria; and

5. Propose a series of recommendations for improving the investment climate in
Nigeria.

The final Nigeria Investor Roadmap aims to accomplish the following:

1. Develop a comprehensive report, detailing step-by-step all the application
requirements that an investor must fulfill to become fully operational,

2. Identify existing bottlenecks and inefficiencies, and to make recommendations on
how best to streamline them;

3. Analyze other factors impacting the investor that result from the legislative
environment;

4. Compare Nigeria with its regional competitors by benchmarking its practices with
regional best practices;

5. Identify procedurally oriented resource constraints within selected government
agencies and create implementation plans for fomenting positive change; and

6. Raise awareness in the business community and society at large of the need for
regulatory reform and improvement in government services.

The Investor Roadmap is a diagnostic and change management tool that explores the
policy reform at the “second tier,” implementation level. Ultimately, the Investor
Roadmap is a means to facilitate positive change in a given country’s regulatory regime
and help spur the creation of formal sector employment and income growth. The
Investor Roadmap’s focus on procedural and regulatory barriers to investment and trade




illustrates how various government policies and actions affect the international
competitiveness of both local and foreign investors.

The Roadmap enables an investment promotion agency to guide investors through the
process of setting up a firm and present an accurate picture of the costs and time
required. By publicly disseminating how a given procedure should work, the Investor
Roadmap also helps in efforts to curb corruption caused by a lack of transparency. The
Roadmap document presents an analysis the issues of concern to the private sector,
organized by process groups, and offers concrete recommendations for implementing
positive change. The Roadmap’s detailed analysis of procedures helps expose the root
causes of bureaucratic bottlenecks and provides insight into practical solutions guided
by principles of international best practice. The exercise of conducting an Investor
Roadmap builds consensus on the problems that exist in the current regulatory regime.
The Investor Roadmap seeks to change the perspective of public officials by presenting
the investor as the “customer” of their agency-specific and collective government
services. By looking at the provision of government services from an external point of
view, civil servants are sensitized to the particular needs of the investor and gain a new
appreciation for their role in either helping or hindering investment and why
businesspeople and the public want increased transparency, efficiency, responsiveness,
and speed from the government.

This Draft Report follows a preliminary FIAS diagnostic report, entitled “Nigeria: Joining
The Race For Non-Oil Foreign Investment,” produced for the NIPC and the Ministry of
Commerce and submitted in December 2000, as well as presentations during two
Workshop seminars, held on the 29" and 31% of January 2001, which gathered
approximately 70 public and private sector representatives under the aegis of the
National Economic Summit Group (NESG), USAID, the World Bank Group, and the
Ministry of Commerce and Industry of Nigeria. By design, this Report represents a
second, deeper, cut at ways of improving the investment environment in Nigeria. The
Report's recommendations propose possible approaches to overcoming the key
impediments guided by best practice elsewhere. Indeed, the findings regarding the
investment environment are considered in the light of international experience and best
practice, and recommendations made on how Nigeria might improve its performance in
policy and procedure. The recommendations should serve as an input to the formulation,
by the government and private sector of Nigeria themselves, of prioritized action plans
and a reform agenda.

The full Roadmap research began in February 2001, during which period a team of three
Local Consultants partnered with three Expatriate Consultants to conduct field research.
During their time on the ground in Nigeria, the TSG Nigeria Investor Roadmap Team
conducted comprehensive research throughout the country. The team interviewed
numerous public and private sector representatives, gathered significant documentation
on the investment process, and collected any available data and materials regarding the
investment environment in Nigeria.

The TSG/PwC/FIAS consulting team was particularly concerned with conducting
research in a geographically representative sample of Nigeria's 36 States and territories.
The team was also concerned that the sample enable the consultants to at least sample
the issues faced by investors in the Northern, Middle-Belt, Southeastern, South-South,
and Southwestern “regions.” In the end, research was conducted in the seven (7)
following States or territories:




- Abuja, Federal Capital Territory;
- Plateau State;

- Kaduna State;

- Rivers State;

- Cross-Rivers State;

- Abia State; and

- Lagos State.

. The three teams were comprised of the following members:
1) South-South/Southeastern Team:
= Ms. Catherine Rand, Staff Consultant, TSG (Washington DC)
» Ms. Tubosun Falase, Esq., Barrister & Solicitor, Akirenle & Co. (Lagos)
2) Northern Team:
= Dr. Donaldo Hart, Senior Associate Consultant, TSG (Washington DC)
= Mr. Anire Kanyi, Esq., Barrister & Solicitor, Udo-Udoma & Belo-Osagie
(Lagos)
3) Southwest / Middle-Belt Team:
= Mr. Jean-Paul Gauthier, Esq., Manager, TSG (Washington DC), Team
Leader
= Mr. Aniekan E. Ukpanah, Esq., Partner, Udo-Udoma & Belo-Osagie (Lagos)
= Mr. Gokhan Akinci, Investment Officer, Foreign Investment Advisory Service
(FIAS), the International Financial Corporation (IFC), World Bank Group
(Washington DC)

The principal added value of the Roadmap methodology is the focus of the work on
public sector interviews in an effort to collect primary source material. It is important to
note that this draft report does not provide much legislative or regulatory analysis. The
consultants thus met with multiple representatives of at least the following forty (40)
Government offices:

- Nigerian Export Processing Zones Authority (NEPZA)
- Nigeria Immigration Service

- Ministry of Commerce

- Nigeria Customs Service (NCS)

- Corporate Affairs Commission (CAC)

- Nigerian Investment Promotion Council (NIPC)

- State House, Office of the President (Aso Rock)

- Federal Ministry of Employment and Production

- Office of Trademarks, Patents & Designs, Ministry of Commerce
- Federal Ministry of Justice

- Federal Ministry of Finance, Fiscal Department

- National Planning Commission, The Presidency

- Nigerian Environmental Protection Agency

- Nigerian Copyrights Commission

- National Insurance Commission

- Federal Capital Development Authority (FCDA)

- Rivers State Board of Inland Revenue

- Nigerian Ports Plc

- Abia State Environmental Health Department

- Aba Town Planning Authority




- Aba Town Engineering Office

- Kaduna State Directorate of Commerce

- Kaduna State Directorate of Industry

- Kaduna State Bureau of Lands, Surveys and Planning, Lands Administration
Office

- Kaduna State Urban Planning and Development Authority (KASUPDA)

- Kaduna State Ministry of Commerce and Industry

- Kaduna South Local Government, Revenue Commission

- Kaduna South Local Government, Personnel Office

- Kaduna Environmental Protection Agency

- Kaduna Inland Revenue Service (IRS)

- Plateau Investment and Property Development Ltd.

- Plateau State Ministry of Commerce and Industry

- Plateau State Board of Inland Revenue (BIR)

- Plateau State Bureau of Lands, Survey and Town Planning, Surveyor General’s
Office

- Plateau State Bureau of Lands, Survey and Town Planning, Personnel
Management Office

- Plateau State Bureau of Lands, Survey and Town Planning, Town Planning
Office

- Plateau State Bureau of Lands, Survey and Town Planning, Lands Office

- Plateau State Bureau of Lands, Survey and Town Planning, Finance Office

- Jos Metropolitan Development Board (JMDB)

The methodology of this project however also entailed detailed interviews with private
investors, civil society representatives, and professional intermediaries such as lawyers,
bankers, accountants and freight forwarders. In the course of their research, the
consultants thus also collectively met with multiple representatives of the following 152
primary private sector and civil society sources, in a preliminary effort to validate public
sector information:

- 62 private sector companies invested in Nigeria (excluding firms in the categories
below);

- 27 financial services companies, providers, or institutions;

- 12 academics, members of civil society, and the media;

- 11 consulting and accounting firms;

- 9 chambers of commerce or trade associations;

- 7 law firms;

- 7 foreign or international commercial delegations;

- 4 freight forwarding and clearing agents, Free Zone Operators, or commercial
shipping services companies; and

- 3 engineers, quantity surveyors or property attorneys.

While findings could be more robust, information gathered from interviews based on the
above sample should have allowed the consultants to form an entirely adequate, and far
from anecdotal, picture of the Nigerian investment environment.




Overarching Investor Roadmap Issues

Two issues loom large over investment in Nigeria which do not fit neatly into the
traditional “Investor Roadmap” methodology: The Nigerian Federal System and
Corruption. Before beginning the Roadmap analysis proper, a brief discussion of these
two issues would thus appear to be in order.

The Nigerian Federal System

Investors in Nigeria complain a great deal about the redundant and overlapping
administrative procedures and requirements flowing from the different levels of
Government, and consider it one of the primary problems of doing business in Nigeria.
The division of powers outlines below should thus remain at the forefront of the reader’s
mind at all times in reading the following Roadmap Report.

In addition to the Federal Government, there are, under the Constitution of the Federal
Republic of Nigeria (Promulgation) 1999, A1054, No. 24A 869*, 36 States in Nigeria®
and 738 local government areas.® The Nigerian Constitution defines the roles of each of
these levels of Government. Although not legal dismemberments, Nigeria’s “regions”
include: The Southeast; the Southwest; the South-South; the North; and what is
sometimes termed as the “Middle Belt” (also considered part of the North).

Federal powers are set forth in the Exclusive Legislative List in the Nigeria Constitution®.
The Federal Government also has certain concurrent powers with the States, set forth in
the Concurrent Legislative List (with Federal Law primacy over State Law), and all
residual powers.® The National Assembly may issue Acts (formerly Decrees) and
regulations in all of these areas. Federal Ministries too may issue Federal Regulations, if
so empowered by a Law. In addition, certain Federal officials may ex officio issue
Circular Letters as clarifications of Acts and Regulations, if so empowered under said
Acts and Regulations. In the case of the President, these circulars are referred to as
Executive Proclamations.

The areas of exclusive federal jurisdiction include:®
- Regulation and control of business enterprises
- Business Names, Competition, Copyrights, Patents, Trademarks, Industrial
Designs, Standards, and Weights & Measures

! Hereinafter “the Nigerian Constitution”

2 Abia, Adamawa, Akwa |bom, Anambra, Bauchi, Bayelsa, Benue, Borno, Cross River, Delta, Ebonyi,
Edo, Ekiti, Enugu, Gombe, Imo, Jigawa, Kaduna, Kano, Katsina, Kebbi, Kogi, Kwara, Lagos, Nasarawa,
Niger, Ogun, Ondo, Osun, Oyo, Plateau, Rivers, Sokoto, Y obe, and Zamfara (Nigerian Constitution, Art.
3(1)

% Nigerian Constitution, Art. 3(6), Parts | and |1 of the First Schedule, and Part | of the Second Schedule
* Nigerian Constitution, Art. 4(2)

> Nigerian Constitution, Art. 4(3)-4(5), 5(3)a), and the first column of Part Il of the Second Schedule

® Nigerian Constitution, Second Schedule, Parts | and I




- Federal Government accounts, Excise duties, Export duties, Stamp duties, and
Taxes on income, profit and capital gains

- International and Interstate Commerce and Trade, Import and export, Customs &
Excise, Quarantine, Carriage by air, and Export standards and duties

- Banking, bankruptcy & insolvency, securities, exchange control, and insurance

- Citizenship, naturalization, residency, deportation, passports, visas, immigration
& emigration

- Court judgments and Treaty implementation

- Labor, pensions, and occupational health, safety and training

- Posts, telephones, telegraphs, wireless, broadcasting, and allocation of
wavelengths

- Federal roads

- Water

- Electrical damming, promotion and establishment of a national grid, and
regulation of the operation of power supply plants and equipment

- Civil service

- The Federal Capital

States’ powers are set forth in the Exclusive Legislative List and Concurrent Legislative
List in the Nigerian Constitution.” State Houses of Assembly may, in these areas, issue
State Laws (formerly Edicts) and State Regulations. State Ministries too may issue State
Regulations, if so empowered by a Law. In addition, certain State officials may ex officio
issue Circular Letters as clarifications of Laws and Regulations, if so empowered under
said Laws and Regulations. In the case of the Governor, these circulars are referred to
as Executive Proclamations.

The areas of concurrent Federal-State jurisdiction include:®

- Collection of capital gains, profit and income tax, and Stamp Duties, subject to a
Federal Act

- Electricity, establishment of electric power stations, and generation and
transmission of areas outside the national grid

- Industrial, commercial and agricultural development, subject to Federal Acts

- Cadastral and topographical land surveys, subject to Federal Acts

- Technical and vocational training

Local Government is (in theory) sovereign in its constitutionally and legally attributed
jurisdictions, which include:®
- Various important corporate locating and site related matters'™, and issuing
various tax and levy by-laws under the Taxes and Levies Act
- Registering businesses with respect to the above taxes
- Control and regulation of local trade and small business (including shops,
hawkers, restaurants, liquor distribution, taxis, etc.)

When challenged, many local Government By-Laws are found to be ultra vires, but in
practice, they are tolerated by the business community, in order to maintain good
government relations.

" Nigerian Constitution, Art. 4(7), and Parts | and 1 of the Second Schedule.
8 Nigerian Constitution, Second Schedule, Part |1

® Nigerian Constitution, Fourth Schedule, Section 7, Art. 1(k) and 2(b)

10 See below, in “Locating” Chapter.

VI




Corruption

Another continuing problem of doing business in Nigeria is corruption. By all accounts,
corruption has declined since the transition to civilian rule. One company interviewed
explained that it no longer has any problems with corruption in the normal course of
doing business. The company says it deals with government issues very differently than
other companies. The government knows the company is disciplined and unwilling to
pay bribes. “We realize that you can do away with corrupt practices and still get what
you need in the shortest time period possible.” Nevertheless, by and large, the problem
remains daunting.

In the consultants’ estimates based on anecdotal evidence, overall, investors in Nigeria
devote some 2-3% of their total operating budget to dealing with Government
compliance issues, a figure which rises to perhaps 5-6% of start-up costs. Perhaps
some 20-30% of these costs are for “non-statutory” compliance expenses. These costs
are, however, stationary, and diminish as company turnover increases.

One of the chief causes of this situation is low civil service pay. Nigerian civil service
remuneration packages are improving but low, ranging from N363-N4,000/month for
basic salaries and as much as N1,253-7,000/month with benefits.** Furthermore, the
Federal Government has recently stopped the payment of housing allowance and rent
subsidy to civil servants, effectively cutting civil service pay by 53-60%, depending on
grade.'” Moreover, Nigeria also suffers from a generally chaotic and opaque business
and administrative environment, wherein investors and the public sector alike hoard
information in order to influence greater power with respect to the administrative
environment. There is also clearly a problem with respect to the public availability of
legislation, regulations, and circular letters. Both investors and the civil service agreed
on this point. Some investors interviewed by the consultants even expressed the view
that laws are deliberately drafted ambiguously, so as to leave scope for loopholes and
discretionary interpretation. Others felt the Statutes on the books were good. It should be
noted that solicitors supported the latter view, stating that the Civil Service Commission
did not have final review prerogatives with respect to legislation issued under military
rule and that deliberately vague drafting was thus unlikely.

The Ministry of Commerce indicated to the consultants that more appropriate anti-
corruption enforcement mechanisms than those in place were still necessary in Nigeria.
The consultants concur with this view and have attempted to respond to this need
throughout this report’s recommendations concerning various procedures of interest to
the investor.

1 “Obasanjo’s and Chikelu’s revolution,” The Guardian, 02/03/01, p. 7

12 Circular regarding “ Non compliance with rules about payment of Rent Subsidy to federal civil
servants,” Federa Treasury No. Al&BI1/12001 and OAGF No. OAGF/PRS/005/111/158 of 01/15/01, and
in “FG Stops Rent Allowance for Civil Servants,” This Day, Vo. 7, No. 2113, p. 5
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Chapter 1: Business Registration

This chapter focuses on the various procedures required of a private firm to register in
Nigeria, including registering as a legal entity; registering with the statistics and relevant
taxation authorities; obtaining locally issued business licenses and permits; and
obtaining investment incentives.

The consulting team interviewed government agencies and investors, and set up
practical investor encounters in completing business set-up. The team worked through a
number of processes that investors must complete, including applying for a certificate of
incorporation; and registering for investment incentives. The team also spoke with the
Nigerian Investment Promotion Corporation and state level investment promotion
agencies. In addition, the consulting team spoke with chambers of commerce in several
states and to one state’s investment promotion organization. While neither the chambers
nor the investment promotion agencies are mandatory stops in the business start-up
process, such organizations can often provide useful advice and contacts for investors.

Overall, the consultants’ findings indicate that business registration in Nigeria is
inefficient, complex, lengthy, and costly. Investors must first register with the Corporate
Affairs Commission to incorporate the business. Requiring numerous steps and many
forms, this process is expensive and time-consuming. Moreover, the agency’s staff is
inadequately trained.

The investor must also complete Business Registration with the Nigerian Investment
Promotion Council. NIPC operations are inefficient, and procedural guidelines are
incomplete. The NIPC registration process is redundant and unnecessary; the agency
should instead provide business facilitation and advisory services.

Investors also apply to the NIPC for investment incentives. Nigeria's incentive acquisition
regime and process are complicated and cumbersome, resulting in an under utilized tax
incentives program. The process operates under a non-transparent approval process.

In addition to the three processes noted above, investors must also apply for a Business
Premises Permit from state-level authorities. This process includes registration with the
state tax authorities. Again, there are few if any written guidelines for state-level
registration. Moreover, the process presents the investor with an additional delay in
commencing business operations.

Detailed analysis and recommendations for improvement will be provided throughout
this chapter.




1.1 Federal Company Registration

Corporate Affairs Commission (CAC)

Compliance Department

PMB 198, Area 11, Garki, Abuja FCT

Contact Person: Mrs. R.O. Nwosu, Principal Litigation Officer
Mrs. Shafi, Registrar

Mr. Moses, Public Relations Officer

While there are ten (10) Regional CAC Offices around the country, eight (8) of which are
networked to the CAC Headquarters in Abuja through a Wide Area Network, the Abuja
office ultimately processes all requests for company registration. The Abuja office is
open Monday through Friday from 8:00am-3:00pm (although staff remains at work until
5:00pm).

1.1.1 Procedure

Step 1: Investor Holds Pre-incorporation “Founding Meeting” and Chooses Corporate
Vehicle

Investors hold a founding meeting to establish the company. The investors must set
aside a minimum N210,000 as share capital for compliance purposes.

Investors choose from nine (9) corporate vehicles establishing a presence in Nigeria.
CAC subjects most of the corporate vehicles to an incorporation process. These vehicles
are as follow:

a) Incorporated Trusteeship (ITS): Not applicable to investors; Subject to
incorporation process

b) Limited Liability Company (LLC): Subject to incorporation process

c) Company Limited by Guarantee (LTDGTE): Subject to incorporation process

d) Company Limited by Shares: Subject to incorporation process

e) Private Limited Company (PIc) : Subject to incorporation process

f) Private Company (LTD): Subject to incorporation process

g) Unlimited Company (ULTD): Subject to incorporation process

h) Sole Trader: No legal identity distinct from its owner-operator. Subject to
business name registration only

i) Partnership: No distinct legal identity or reporting requirements




Step 2: Investor Locates Office Space and Signs Lease

The investor must provide CAC an address for company registration. Therefore, the
investor must locate office space and sign a lease. Companies may legally use their
Solicitors’ or auditors’ office address; however, this complicates registration. In practice,
CAC requires an independent address. Foreign direct investors may not register as
foreign-domiciled companies without a presence in Nigeria.

Step 3: Investor Consults Facilitator

The investor must consult one of the following professionals prior to commencing name
search and incorporation processes. Only these individuals are authorized to perform
this function:

Solicitor

Chartered Accountant

Chartered Secretary

To complete incorporation processes, attorneys charge between N210,000-N50,000,
depending on the company’s share capital.

Step 4: Investor Purchases CAC Forms

The investor purchases the following forms (appended):
- Form CAC 1 “Availability Check and Reservation of Name,” pursuant to

Section 32(1) and (2) of Companies and Allied Matters Act (1990)*
Form CAC 2.2 “Nature of Situation of Registered Address of a Company,”
pursuant to Section 35(2)h) of the CAMA
Form CAC 2.3 “Particulars of First Directors of Company,” pursuant to
Section 35(c) of the CAMA
Form CAC 2.4 “Statement of Share Capital,” pursuant to Section 35(2)d)
of the CAMA
Form CAC 2.5 “Return of Allotment of Shares,” pursuant to Section 129 of
the CAMA
Form CO-1 “Declaration of Compliance with the Requirements of the
Companies Decree for Registration of a Company,” pursuant to Section
35(3) of the CAMA and the Oaths Decree (1973)

The investor may purchase these forms from several sources: the CAC Schedule
Officer, Principal Registrar, Assistant Registrar, or Customs Service & Public
Relations Officer. The government has made some of the CAC forms available at
the commercial sections of some Nigerian embassies abroad, at Nigerian trade fair
booths, and on the CAC web site at: www.cac.com.

The investor purchases the complete registration form package for N500. The
issuing officer immediately issues a payment receipt: the “Revenue Collector’s
Receipt.”

! Hereinafter “CAMA”




The government also offers several informational leaflets. For N250, the investor
may purchase the following:

CAC Informational Pamphlet and Schedule of Fees

Form Filing Instructions Pamphlet

The investor completes the forms and submits them to CAC. According to the
CAMA, only accredited professionals -- solicitors, chartered accountants, and
chartered secretaries -- may prepare and submit form CAC 1, thereby registering a
company in Nigeria. In addition, only solicitors may sign the original Form CO-1.

Step 5: Investor Conducts Name Search

The investor submits a name search request to the CAC Availability an Name
Reservation Section “Cage.” “Cage” personnel transfer the request to a clerk, who
dispatches it to the “Computer Room.” In the “Computer Room,” a computer
operator processes the name search request and transfers the information to an
Assistant Registrar.

Step 6. Reqistrar Approves Application for Name

The Assistant Registrar considers the request and either approves or rejects the
petition. If there is a problem with the name search request, the Assistant Registrar
sends the file on to the Principal Registrar.

Step 7: Investor Collects Name Search Results

Typically within a day of filing his request, the investor may collect the search results
from CAC. If the search is successful, CAC issues the investor a “Statement of
Availability of Company Name.”

Step 8: Investor’s Solicitor Prepares Memorandum and Articles of Incorporation

After securing an available company name, the investor’'s solicitor prepares his
Memorandum and Articles of Incorporation. Under Sub-section 27(1) of the CAMA,
the investor must note the company name in the Memorandum and Articles of
Incorporation. The investor’s solicitor may also prepare certain incorporation-related
documents, such as Form CO-1.

Step 9: Investor Obtains Bank Draft

The investor obtains a bank draft to cover incorporation stamp duties; the Stamp
Duty Office requires the bank draft, but allows a cash payment if the stamp duty does
not exceed N2,000.

Step 10: Investor Pays Stamp Duty at the Stamp Duty Office

Incorporating companies must pay stamp duty on share capital; the Stamp Duty
Office charges vary according to the company’s share capital amount. The investor
can obtain a Stamp Duty Clearance Certificate within two days for a cash payment,
and within 5 days for a bank draft payment. The Commissioner of Stamp Duty signs
the certificate to finalize the process.




Step 11: Investor Collects Clearance Certificate

With 2-5 days, the investor collects the Stamp Duty Clearance Certificate from the
Stamp Duty Office.

Step 12: Investor Consults Solicitor, Commissioner of Courts or Notary Public
Regarding Filing Compliance

The investor must consult a solicitor, commissioner of courts, or notary public to
confirm that Form CO-1 and the Memorandum and Articles of Incorporation meet all
legal requirements. The investor must swear to the validity of Form CO-1 before one
of these judicial officers.

Step 13: Investor Files Incorporation docket at CAC

The investor submits an application for incorporation to the CAC “Cage.” The
following documents comprise a complete application:

Statement of Availability of Company Name

Memorandum and Articles of Incorporation (Memorandum on company
objectives and Internal Regulations)

Letters of Consent concerning the powers of First Directors and Executive
Officers

Statement of Share Capital Form

C-01 Compliance Form, signed by Solicitors

CAC 2.2 “Notice of Situation of Registered Office” Form

CAC 2.3 “Particulars of First Directors of Company” Form

CAC 2.5 “Subscription Return of Allotment of Shares” Form

Bank Draft

Proof of petitioner residency, under Section 8 of the Immigration Act

The “Cage” forwards the application to CAC’s “Verification Table.”

Step 14: CAC Verifies File at the “Verification Table”

The CAC Verification Officer reviews the incorporation file; he either approves and
rejects the application, or requires on-the-spot changes. The Verification Officer
forwards the application to the Assessment Table.

Step 15: CAC Assesses Filing Fees

An “Assessment Table” Officer assesses incorporation fees payable, signs the
incorporation docket, and sends the application to the Cashier.

Step 16: Investor Pays Filing Fees at CAC and Collects Receipt

The investor pays the assessed incorporation fees at the CAC cashier, which is
located in an adjacent building. The cashier immediately issues a payment receipt,
which constitutes valid proof of filing.




Step 17: Investor Presents Payment Receipt to CAC

The investor photocopies the payment receipt and submits a copy to CAC’s “Cage.”
“Cage” staff transfer the payment receipt to the Registration Desk. The Registration
Desk, in coordination with the Computer Room, issues a “RC Number.” The
Registration Desk passes the investor’s application to the “Dispatch Desk,” which
then forwards the file to the Records Room.

This internal review process takes approximately 1-2 weeks.

Step 18: Investor Collects RC Certificate and Number at the RC “Dispatch Desk”

Approximately ten (10) calendar days after filing an incorporation request, the
investor collects the company’s RC Certificate and RC Number.

Step 19. Investor Completes Periodic Reporting and Filing

To update CAC company records and provide audited financial accounts, every
company must file an “Annual Return” within 18 months of registration and annually
thereafter. Section 636 of the Companies and Allied Matters Act requires financial
institutions to file semi-annual company returns.

If a company alters corporate information, company name, share capital, or directors,
the investor must complete a form detailing these changes.

The CAC maintains the following post-incorporation documents for public
consultation:

Copies of RC Certificates

Audited Corporate Accounts

Lists of Corporate Directors and Executive Officers (evidenced through
Post-incorporation Board Resolutions and Minutes)

Letters of Consent concerning the powers of Corporate Directors and
Executive Officers

The annual reporting requirements imposed on companies do not suspend status.
However, if companies consistently fail to file in a timely manner, they may (after 15
years) be struck from the Registry of Companies. There is no mechanism for
remedying this default.
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The legislation underlying the incorporation process is, by all accounts, of good quality
and generally in line with international practice. However, the government must improve
process management and administration.

For instance, some CAC functions retain elements of Nigeria’'s previous
“‘command and control” system.

The CAC has the following mission:

a) Ensure companies’ legal existence;
b) Ensure that companies fulfill their legal obligations (e.g., appointment of
Company Secretary; filing of annual returns; display of RC Number; etc.);




c) “Sanitize” the corporate environment;
d) Nurture and assist companies; and
e) Ensure protection of the consumer through the above functions.

Interestingly, CAC senior staff cited “sanitization” of the corporate environment (i.e.,
ensuring compliance and striking non-compliant companies from the CAC Registry) as
their top priority and characterized “compliance” as “making sure companies stay on the
right path.” These priorities indicate that CAC staff believe the agency’s mission priority
is a command and control function.

The consulting team is encouraged by CAC’s efforts at transparency, noting in
particular CAC’s publicly available information: for instance, the agency makes
all company incorporation and post-incorporation files publicly available.
Moreover, the agency is currently computerizing all incorporation forms.
However, in spite of these efforts, the information is not easy to access — neither
at CAC headquarters nor in foreign embassies’ commercial sections. Agencies
do not display the information, nor do they offer it free of charge — often they do
not even have it. Though CAC boasts a web site, few top legal firms know about
it. Moreover, though documents are apparently publicly available, CAC senior
management indicate that documents are kept “in the cooler.” And, CAC only
publishes application forms in English. The agency in general seems out of the
public eye: few CAC staff have business cards, and minor public education
efforts have been insufficient.

The consulting team also notes several institutional inefficiencies in the name
availability search process. For instance, the consultants believe there are too
few CAC staff to handle all of the country’s name search files, particularly in the
Names Availability Department and the IT Department. Moreover, CAC does not
optimally utilize its limited staff. The consulting team discovered that junior CAC
officers do not understand their roles. In fact, the consultants believe that junior
staff functions could be completed by any of the three preceding staff members
in the process —“Cage” staff, clerks, or computer operators.

Assistant Registrars control all forms submitted for compliance. Each day,
Assistant Registrars demand additional clarification — on behalf of the Principal
Registrar — from 8-20% of the investors. In some cases, the clarification request
is legitimate, but according to the Principal Registrar, often clarification is
unnecessary. The Principal Registrar explains that inadequate training
contributes to such mistakes.

While the agency currently processes name search requests within two (2)
business days — the investor collects the name search results at the end of the
business day following request submission — the Principal Registrar feels the
entire process could be completed within 30 minutes. A quick turn-around would
eliminate the investor's need — and therefore cost — to remain overnight in Abuja.
Functional, high-speed computers and printers would reduce processing time; in
the absence of these resources, however, the government might consider legal
time limits.




While the CAC makes additional verifications if it feels there is cause for
suspicion, the international intellectual property (e.g., names and trademarks)
protection offered is limited, as the Database of names provides Nigeria-only
coverage and is not networked with WIPO. The Names Database is not
networked into the Nigerian Trademarks Registry, the Nigerian Copyrights
Registry, or Internet Domain Names Databases either. The CAC agreed with the
consultants that the body that manages Trademarks and Copyrights should also
manage the Company Names Verification process.

The consultants believe CAC’s numerous solicitor consultation requirements add
unnecessary time and financial expense to the process, especially for SMEs and
the informal sector. In fact, CAC’s legal requirements are confusing. For
instance, the agency requires an investor to hire a solicitor, chartered
accountant, or chartered secretary to complete name registration and Form CO-1
requirements. However, the agency requires the investor to hire a solicitor,
commissioner of court, or notary public to complete swearing of Form CO-1;
verification of legal compliance; and the Memorandum and Articles of
Incorporation.

While CAC’s Company Registration Application forms are relatively
straightforward and minimalist, the agency requires an unnecessary amount of
information. Senior CAC staff supported the consultants’ suggestion that Form
CAC 2.2 be eliminated. Moreover, some supporting documents are either
irrelevant or inconsistent with CAC functions: for instance, the proof of residency
document. CAC could also easily merge forms 1; 2.2; 2.3; 2.4; 2.5; and CO-1.
Finally, while CAC verbally listed nine separate corporate vehicles, only five are
available on the registration forms.

CAC'’s verification process appears relatively efficient. Verification officers
process approximately 200 requests per day, including about 150 incorporation
requests. Verification officers are, therefore, processing a request every five
minutes — an impressive record. Most investor errors are remedied on the spot,
with the following exceptions: issues affecting the CO-1 and the Stamp Duty,
which are not in CAC's jurisdiction.

The Stamp-Duty process is less efficient. While post-stamp-duty incorporation
processing time has been reduced from three months to approximately ten (10)
calendar days, the process remains cumbersome. The process requires, for
instance, two (2) additional, unnecessary steps. Sometimes, investors are
required to submit proof of legal existence in order to clear stamp duty payment -
while the process actually exists to incorporate companies and secure legal
identity! Furthermore, only the Commissioner of Stamp Duty in the country’s two
Stamp Duty Offices (Abuja and Lagos) may sign for every single registered
company. Revenue-driven, post-stamp-duty processing is in any event irrelevant
to company registration.

The CAC offers insufficient staff training. Current, on the job training includes
nominal PC and procedural training. CAC management views this training
“irrelevant and negligible.”




Despite efforts to appear customer-friendly, CAC has a weak customer service
culture. CAC’s motto is “Your satisfaction is our business,” and suggestion
boxes and a Customer Service Desk are evidence of customer-satisfaction
efforts. CAC also offers a semi-annual time management staff lecture.
Moreover, legal staff are available to assist applicants with searches. Yet, these
efforts are inadequate. The consulting team, for instance, faced argumentative
security gate personnel, and resorted to name-dropping to gain entry to CAC with
briefcases. Furthermore, no signs point the investor to any offices, including the
Customer Service Desk. Staff do not wear uniforms, few wear a staff ID card,
and few are generous in offering assistance.

Not surprisingly, CAC staff morale is low. Benefits are nominal. According to
CAC management, investors frequently pay “dashes” for expedited service. The
agency has no staff performance review mechanisms or incentive systems.
Promotions and raises are rare: Two senior officers indicates that they had not
received a raise or promotion in over nine years.

Though somewhat run-down, CAC’s facilities are acceptable. The agency
indicates that new facilities are currently being established. In addition, CAC is
relatively well computerized.” A competent chief engineer heads an IT staff of
ten (10). CAC has an impressive, partially fire-proofed records room and
physical recording system that contains 1.2 million business hames and 400,000
incorporation files. The CAC has a number of scanners and all of the documents
for the past 80 years are now electronically archived.®

Some IT problems are nevertheless worth pointing out: Of two printers for the
printing of all name availability search results, only one is currently operational.
Furthermore, 2/3 of the CAC’s copy machines and several PCs were inoperative
during the consultants’ visit. As the CAC outsourced record scanning; in-house
staff gained no expertise in this area, and the agency has suspended scanning.
The agency is unable to provide documents for consultation via diskette. CAC
underutilizes the Names Availabilities Database’s capabilities. Moreover, modem
compatibility and connection problems, analog switching, and the lack of
dedicated lines make for poor and unstable WAN links between the Abuja and
the regional offices.

Investors and solicitors indicate that, with a “business approach,” the
incorporation process takes foul approach” the incorporation process takes to
eight (4-8) weeks “with average facilitation” and two to ten (2-10) days only “with
very good facilitation.” They indicated that, with a “legal approach,” the
incorporation process takes six to twelve (6-12) months —and may even prove
fruitless.

Full Business incorporation costs are the following:

2 The CAC Headquarters have four (4) 393MB servers, one (1) “jukebox” with 20 gigabytes of space, and
two (2) printers. Its processors are of 450Mhz speed. The CAC uses Windows NT and “Form Developer”

software. The Database for Name availabilitiesisin Oracle 8, run on aUNY X Platform. Stand-by

generators are in place to ensure optimal processing. A Wide Area Network (WAN) links 8 Zonal Offices

to the Abuja Headquarters.
3 247 4-gigabyte tapes containing LLC registrations have been downloaded.
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1) N10,000-N50,000 in professional fees (including Solicitor fees, forms, etc.),
based on a scale of fees determined by the share capital of the company;
and

2) N150,000-N175,000 for CAC “non-statutory fees,” travel & accommodations
in Abuja; for

3) Total costs of N160,000-225,000.

1.1.3 Recommendations

According to CAC Management, its staff requires customer service, time and
performance management, MIS and database management, and computer and
scanning training. The consulting team recommends “international best practice”
training in the form of attachments of senior staff to organizations such as the
British Companies House. Training is not only required for improved service
delivery but would also partially meet the need for a staff incentivization program.

The CAC believes, and the consultants concur, the agency should greatly
increase information dissemination and investor education about the registration
process. The agency should exploit mass media to get information to the public.
In addition, the agency should offer documents in major local languages,
including Yoruba, Ibo, Hausa, and Fulani, which would be particularly useful to
SMEs.

In terms of MIS, the consultants recommend that CAC institute a rigorous
“morning list” system for records consultation. The agency should also enable
file consultation via diskette. Finally, the agency must complete the scanning and
the fire-proofing of its records.

CAC should improve application forms. For instance, the agency should clarify
available corporate vehicles. Also, the consultants recommend that CAC merge
Forms CAC 1, 2.2, 2.3, 2.4, 2.5 and CO-1; and eliminate Form CAC 2.2. The
agency should also eliminate the proof of residency requirement.

The consulting team suggests that CAC establish a staff career track,
performance reviews; and a performance linked incentive program -- including
raises, promotions, and training.

CAC advocates, and the consultants support, agency restructuring, including a
better definition of staff roles, new staffing policies, and job descriptions. The
agency should consider doubling the staff size of the Names Availability and IT
departments. Finally, CAC should hire typists to complement staff needs.

CAC’s requirement of professional registration facilitation is expensive and
inconsistent with international best practice. The requirement is especially
burdensome to SMEs. If CAC maintains this requirement, the agency should
clarify and harmonize the roles of the various facilitators in the incorporation
process.
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The consultants recommend that the agency integrate the registration process.
For instance, one staff member could perform both the fees assessment and file
approval steps. The agency might also consider consolidating the separate roles
of “Cage” personnel, Clerk, Assistant Registrar, Verification Officer, Cashier, and
Dispatcher into one position.

CAC needs new, high-speed PCs, printers, and copy machines, or a proper
maintenance program.

CAC understands that the long and heavy registration process requires
streamlining but noted in its discussions with the consultants that this would
require legislative amendments (both to the CAMA and the Immigration Act).

To improve IPR protection, the consulting team suggests that CAC network the
Business Names Database with the Trademarks and Copyrights Registries, as
well as with WIPO and international Internet Domain Name Databases.
Furthermore, the Business Name availability function should be removed from
the CAC's jurisdiction and handled by a single intellectual property protection
unit.

The agency should eliminate the entire Stamp Duty sub-process and fees from

the incorporation process, as it adds no value to the service delivery and wastes
investor time. A fee or duty can easily be collected at the CAC Cage instead.
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1.2 Foreign Investment Registration and Business Permit Issuance

National Investment Promotion Council (NIPC)

Department of Registration and Monitoring

Division of Registration

Plot 1181, Aguiyi Street

Maiyama District, PMB 381, Garki, Abuja FCT

Contact Person: Mr. Ezekiel O. Uche, Director of Registration & Monitoring

1.2.1 Procedure

Once a foreign investor has a RC Certificate, he must register with the National
Investment Promotion Council (NIPC) to obtain a Business Permit. NIPC notes the
following reasons for its Business Permit Registration Process:

To provide government statistics on foreign investment;

To enable companies to obtain the “pioneer company” tax status from the
Ministry of Industry; and

To enable companies to obtain work permits for foreign personnel from
Immigration (Ministry of Internal Affairs —MolA”).

NIPC has only one office, located in Abuja. Foreign investors must, therefore, for the
moment, complete this process in Abuja. NIPC plans to open six (6) regional offices
during 2001.

The investor must complete the following steps for NIPC Business Permit Registration:

Step 1. Investor Purchases Information and Registration Forms

The investor requests registration forms from the NIPC. The investor can complete this
step in person at the Abuja office, or through a written request. The investor purchases
the following forms:

NIPC Form 1: “Application Form and Manufacturing Activities in Nigeria”
(appended): This is the NIPC’'s application for Business Permit and
“Expatriate Quota Position” (“EP”) Allotment. The form costs N10,000; and
NIPC Form 2: “Application Form for Pioneer Certificate, Technical Fees
Agreement, and Other Fiscal Incentives for Business Activities” (appended) ):
This is the NIPC'’s application for “Pioneer Company” Tax Status. The form
costs N10,000.

All foreign investors, including joint venture companies, must complete NIPC Form 1;
NIPC Form 2 is not mandatory.
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NIPC’s Director of Registration and Monitoring provides free Registration Guidelines.
And, the agency’s Department of Investor Services sells an Investor’s Guide for N2,500,
though it does not stock the free Registration Guidelines.

Step 2: Investor Files Application

The investor prepares a Business Permit Registration Application and submits it to
NIPC’'s Director of Registration and Monitoring. The application must contain the
following documents:

NIPC Form 1

CAC Registration Form CO-2 or CO-7

Feasibility Study

Memorandum and Articles of Incorporation (or Partnership or Joint Venture
Agreement, if applicable)

Evidence of Capital (and/or Capital Equipment) Importation
Bank Draft for N10,000, payable to the NIPC

2 photocopies of Payment Receipts for NIPC Form 1

RC Certificate, where applicable

List of Directors and their particulars

Company “Nigerianisation” Program

Theoretically, an investor may file his application either at NIPC headquarters or through
state ministries or trade and industry. The latter will forward applications to the NIPC.

The investor may also include the following documents in his application:

Evidence of Acquisition of Premises (nhot required by law, but highly
recommended in practice)

Bank Draft for N10,000, made out to the NIPC, for the Application for incentives
connected with NIPC Form 2

A check or cash payment in the amount of N5,000 for each Expatriate Quota
Position requested

Documents related to incentives acquisition (see below section in Chapter 1, on
incentives acquisition)

Step 3: NIPC Performs Preliminary Analysis

A registration officer analyzes the application. He submits a brief to the NIPC Director,
summarizing the status of the file, with particular attention to the following points:

Documents filed

Status of Applicant with CAC

Areas of Applicant activity

Number of persons employed, with break-down of Nigerian nationals versus
Expatriates, and number of EPs requested

Nationality and structure of ownership of Applicant

Import and export levels, if applicable

Levels of Capital and Equipment imported

14




The files are also circulated to the various members of the “Investment Environment and
Business Approvals Committee” for review.

Step 4: “Investment Environment and Business Approvals Committee” Evaluates
Application

Within a statutory period that may not exceed 14 working days from the submission of
the Application, the “Investment Environment and Business Approvals Committee”
meets and determines whether the a investor is entitled to any of the following:

Business Permit

Expatriate Quota Positions

Pioneer Status, if requested (see below section in Chapter 1, on incentives
acquisition)

The 12-person Committee, which is chaired by the Director of Registration & Monitoring
on behalf of the NIPC Chairman, is comprised of the following individuals:

4 NIPC Directors (Registration & Monitoring; Planning; Information Technology;
and Promotion & Investor Services)

Representative of the MolA, Citizens & Business Department

Representative of the Ministry of Foreign Affairs (MFA)

Representative of the Federal Ministry of Industry, Research & Statistics
Department

4 ad hoc private sector members, as technical representatives for the Applicant’s
economic sector of activity

At the evaluation session, the Chair briefly reads aloud the NIPC brief and recommends
a course of action. Committee members ask questions and decisions are taken by
consensus.

Step 5: NIPC Issues Letter of Notification

The Committee grants (or denies) the investor’s request for a Business Permit. The
Committee sends the investor a Letter of Notification, which also informs the investor of
the outcome of all other requests contained in the application. The Committee may also
request additional information, and in the meantime grant a Provisional Business Permit.
Upon receiving requested information, the Director of Registration & Monitoring may
make a final determination without convening a new Committee meeting.

Step 6: Investor Pays Fees and Collects Business Permit

The investor pays registration issuance fees of N5,000 at the NIPC office. NIPC
immediately issues the Business Permit.

At the end of the process, in accordance with the NIPC Decree No. 16 of 1995, Section

20, NIPC gives the investor two documents, each signed by NIPC Secretary or Chief
Executive.
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The “NIPC Registration Certificate” (appended)
The “NIPC Business Permit Certificate” (appended)

The NIPC may also issue the following letters, in connection with specific requests:

Letter of Notification concerning “Pioneer Company Status,” addressed to the
investor and copied to the Ministry of Industry and the Federal Internal Revenue
Service (see below section in Chapter 1, on incentives acquisition)

Letter of Notification concerning expatriate quota positions, addressed to the
investor and copied to the Ministry of Internal Affairs (see below, Chapter 3:
Employing, on expatriate entry).

The ministries copied on these letters are responsible for subsequent determinations of
incentives and residency/work permits.

Step 7: Investor Reports Any Changes

The Business Permit is final and is not subject to renewals or periodic reporting
requirements. However, when a company changes address or Directors, the investor
must file an Application for Amendment. The investor may obtain the application from
and file it with the NIPPC’'s Registration and Monitoring Department. The NIPC
automatically grants such changes as long as the investor provides proof of a company
Board Resolution.

NIPC Foreign Investment Registration and Business Permit Issuance Process
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1.2.2 International Benchmarks in Business Registration

Throughout the world, small and medium-sized enterprises (SMEs) represent the
majority of new companies. SMESs typically have fewer human and financial resources
to tackle the procedural and regulatory business start-up processes. Often they cannot
afford to hire facilitators and, therefore, must complete all procedures unassisted.

Yet often these investors face daunting procedural requirements: numerous steps, long

delays, and multiple fees. Business registration procedures are too often complicated
and cumbersome — representing a substantial expense in time and money.
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Many countries are recognizing that business registration procedures represent a
significant investment barrier; they are acting to eliminate or reform cumbersome
business start-up procedures. Mexico and Australia, for instance, are simplifying or
eliminating regulations, steps, and even procedures.

1.2.2.1 General Efficiency Considerations

A recent European Union study indicates that business start-up in all European countries
should require a maximum of six (6) steps. Among OECD countries, the number of
company registration steps varies considerably: from one (1) in Ontario, Canada to
twenty-nine (29) in Greece. The number of agencies involved in business registration
also varies: from one (1) agency in the UK and Canada to six (6) in Ireland. In Europe, a
business registration system with fewer than seven steps is considered simple; a system
with seven to fifteen steps is considered of medium difficulty; and a system with more
than fifteen steps is considered complex.

Time requirements for company registration vary considerably, from less than twenty
minutes in Canada to more than three years in Tanzania. In Europe, a registration time
period of fewer than five weeks is considered short; between five and twelve weeks
average; and more than twelve weeks lengthy.

The combined NIPC, CAC, State and local business registration procedures in Nigeria
requires more steps and requirements than the least efficient OECD countries. However,
fewer agencies are involved than in many countries. Moreover, business start-up may
take less time in Nigeria than in such countries as Belgium, Spain, France, Germany,
Italy, Greece, and Portugal.

Business incorporation and registration time and cost

One-stop-
Country Agencies Steps shop Cost Time
Germany 2t0 10 1to2 YES ECU 10-1,000 1 day to 24 weeks
Australia 1 1 YES 1 day to 4 weeks
Austria 5t0 10 5 NO ECU 150 -10,000 1 to 8 weeks
Belgium 2t0 7 1to 15 YES ECU 250-2,000 4 to 10 weeks
Brazil 6 - YES - 4 to 7 weeks
Canada 1 1 YES C$60-88 < 20 minutes
(Ontario)
Denmark 1to2 1to2 YES ECU 0O-300 1 week
Spain 5to0 17 3to5 NO ECU 0O-150+ 1 to 28 weeks
United states 2t0 6 2t0 6 Private US$ 100+ Up to 1 week
agents
Finland 4t07 1 YES ECU 60-250 6 weeks
France 10to 21 1 YES ECU 600-2,200 5 to 15 weeks
Great Britain 1to5 1 YES ECU 0-300 £50 Up to 1 week
Greece 1to 29 lto4 NO ECU 0-150 3 to 10 weeks
India - - Rs 200 — 4,000,000 1 to 2 months
Ireland 2t09 2t03 NO 1£130 plus 1% of issued | 2 to 4 weeks
capital (1£300-470)
Italy 11t0 25 1to5 YES ECU 150-700 2 to 22 weeks
Japan 71013 1 NO ECU 600- 1,000 2 to 4 weeks
Luxembourg 3to4 1t03 NO ECU 0-500 1 to 2 weeks
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Netherlands 608 1 YES ECU O-1,000 3 to 12 weeks

Poland PLN 200-800 2 weeks

Portugal 4t0 10 1 YES 1.2% of issued capital 4 to 24 weeks

Sweden 2t07 1 YES ECU 90-130 2 to 4 weeks
Note: The costs and time vary by industry -Upper limits generally apply.

In the US, UK, Ireland, Canada, and Australia, the company registration process is
based on the Common Law "Declarative System". An investor declares his company,
rather than gaining approval from numerous agencies. In these countries, company
registration can be completed via the internet or fax — usually within 24 hours. In the
United Kingdom and the US , investors may purchase existing companies without
completing a new incorporation process. Usually, a declarative business registration
system is simpler, faster, and less expensive than non-declarative systems.

Under the declarative business registration system, investors must usually only submit
the following documents:

Company charter and by-laws

Incorporation certificate application

The declarative system has numerous advantages over command and control company
registration models. It is remarkable that, coming from a Common Law tradition,
Nigeria’s business registration process has evolved into such a command and control
model. It should be noted that this evolution has not taken place in such other former
British African colonies as Ghana and Kenya. Ideally, Nigeria should return to these
Common law roots. But even if it does not, international experience indicates a variety of
solutions for streamlining the business registration process.

1.2.2.2 One-Stop-Shop Registration

The one-stop-shop idea is often a good solution for cumbersome and complicated
business start-up processes. In fact, one-stop-shops can often substantially improve
company registration processes. Because one-stop-shop decisions are often accepted
by other agencies, the registration process is shortened considerably.

Many countries have established one-stop-shops for business start-up: Australia;
Ontario, Canada; France; Germany; Belgium; Denmark; Italy; the Netherlands; Portugal,
Sweden; Hong Kong; Singapore; Brazil; Spain; Mauritius; Malaysia; Tunisia, etc.
Countries sometimes locate one-stop-shops within an investment promotion or
economic development agency. Singapore and Malaysia have organized their one-stop-
shops in this manner. Other countries locate the one-stop-shop within a particular
ministry: for instance, Tunisia’s API in the Ministry of Industry or Sweden’s Office of
Patents and Registration. Still others establish a one-stop-shop within the prime
minister’s office or the executive cabinet. Finally, some countries establish one-stop-
shops within chambers of commerce: Italy, the Netherlands, France, and Morocco.

There are four basic one-stop-shop models:
1) The "Shortened Circuit": Grouping different agencies’ representatives in the
same place. Tunisia and Brazil operate under this system.
2) The "single interlocutor": Submitting all registration materials to a single agency
representative who carries out all steps on behalf of the investor. France and
Germany have this system.
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3) The "Single Authority": One government authority grants all permits and start-
up authorizations, without approval from other agencies. The Philippines has
this system.

4) The "Single Investment Authority": One government authority approves land
acquisition, as well as all start-up permits and authorizations. Hong Kong,
Singapore, Jordan, and Indonesia operate under this system.

Some hybrid systems combine different elements of these four models. The Tunisian
and Mauritian One-Stop-Shops, for instance, combine elements of models one and two.
These countries have a single interlocutor working in a shorted circuit system.

The French established the CFE system in 1981, it represents the second model. CFEs
shepherd the investor’s file through the various agencies involved in business start-up:
The Trade Court; URSSAF; INSEE; ASSEDIC; Revenue Services; etc. While the French
system facilitates business start-up, it does not eliminate steps and therefore the
process remains cumbersome and bureaucratic. While the CFE system provides a
single individual with whom the investor must interact, the investor must still submit 22
distinct documents and forms, requiring considerable preparation and processing time.
In fact, business incorporation typically takes fifteen weeks in France.

Models three and four are typically most effective in reducing the number of steps and
documents required of the investor. They are also most effective in decreasing the
number of agencies involved in the business start-up process.

Nigeria’s One-Stop-Shop attempt — the NIPC — has been unsuccessful. Nonetheless,
the one-stop-shop model is less efficient than the declarative Common Law business
registration system.

1.2.2.3 Computerized Business Registration Models

Under Canada’s Ontario Business Registration Access (OBRA) system, investors
electronically register their companies. Investors can access OBRA workstations in
nearly 100 locations throughout the province. Pre-OBRA, investors waited six to eight
weeks for company registration. Under OBRA, company registration is completed in
twenty minutes. OBRA represents international best practice for company registration
procedures — the process is extremely simple and requires a single step. The Ontario
Ministry of Commercial Relations established OBRA in 1996. In effect, OBRA is a one-
stop-shop for business registration; the investor completes an electronic form and the
ministry completes the following procedures internally:

*  Commercial name research and registration
* Issuance of Permit for retail tax

* Health services tax registration

* Workers compensation tax registration

* Single tax identification number issuance

The investor need not complete any further steps at any level of government. However,

companies must complete incorporation procedures before commencing the OBRA
process.
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OBRA'’s workstations provide user-friendly processes and ministry employees are on
hand to assist investors with any questions or concerns. After the investor completes the
computerized process, he receives a Master Business License —valid proof of
registration.

Likewise, since Malaysia computerized its One-Stop-Shop, investors complete 90-95%
of the necessary administrative steps within respectable time limits. Moreover, the
computerized system has considerably improved procedural transparency and
government accountability.

An increasing number of countries are computerizing business registration processes; in
Ontario, Australia, and Spain, investors may even register over the Internet.

1.2.2.4 Investment Facilitation and Advisory Services
Throughout the world, national investment promotion agencies like the NIPC are rarely
afforded complete authority over the investment process. As this table demonstrates,

however, many do offer investment facilitation, advisory, and aftercare services:

Best Practices: Investment Promotion Agencies (1998)

Be. Fr. Ind. Ire. My. NL. Ore., Sing. Uga. Wales Zam.
USA
Proactive (P) | P P R P P P P P P P R
or Reactive
(R)
Long or short | S-T L-T S-T L-T L-T L-T L-T L-T S-T L-T L-T
term strategy
Level Yes No No Yes Yes Yes Yes yes Yes Yes Yes
Targets
Image Yes Yes No Yes Yes Yes No Yes Yes Yes No
Building
Promo. to Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes No
Investors
Promo. to No No No Yes Yes Yes No Yes Yes Yes No
Brokers
Involved in | No Yes No Yes Yes Yes Yes Yes No Yes No
administrative
re-enginee-
ring
Facilitation Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes
Advisory No No Yes Yes No No Yes Yes No Yes Yes
Services
Aftercare No No No Yes Yes Yes Yes Yes No Yes No
Other Pro- Re- State Pri- State, Pro- Local Local -
agencies vin- gion vate Pri- vinces& autho- autho-
Involved in ces -State sector vate Priva-te rities & rites &
these services agenci sec-tor | sector Priva-te Private
es sector sector

Source: UNCTAD

Some countries have established free technical assistance programs for young
entrepreneurs. Designed to promote business creation and investment, these programs
target new and aspiring investors. Practical support through direct consultations has an
immediate effect on the creation rate and future success of small and medium-sized
businesses.
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The United States’ Small Business Administration (SBA), for instance, has a 400-center
network to assist in the creation and growth of small and medium-sized businesses.
Retired businesspeople volunteer through the network to provide free training.

In Ireland, several agencies offer young entrepreneur support programs. The National
Employment and Training Authority offers business training; the County Enterprise
Boards provide general business assistance, counseling, feasibility studies, markets
research, capitalization and recruitment grants. The Irish Productivity Centers provide
information on production, quality, and efficiency. The Shannon Development Agency
offers investment assistance, while the EU Leader Programs support new enterprises.

Great Britain has a number of investment promotion agencies and business facilitation
bodies, including: The Training and Enterprise Councils; Business Links; Enterprise
Agencies; Business and Innovation Centers; the Prince's Youth Business Trust; the
Prince's Scottish Youth Business Trust; the Enterprise Investment Scheme; UK Science
Parks; the Live Wire Export Challenge; the Diagnostic and Consultancy Service; and the
Rural Development Commission. All of these programs and agencies offer practical
support through a wide range of counseling and advisory services. The agencies and
organizations provide a variety of information on business start-up, marketing, operating
plans, finance, export opportunities, recruitment and training.

In France, the National Agency for the Creation of Enterprises (ANCE) facilitates
business creation. Moreover, the National Agency for Employment Promotion (ANPE)
provides financial support to unemployed entrepreneurs, enabling them to establish
industrial, commercial, handicraft or agricultural enterprises.

Denmark has established a system that offers professional training and assistance to
young entrepreneurs; the government has also created a "do it yourself package" aimed
at enterprise development. Furthermore, the country boasts fifteen Technological
Information Centers (TICs) that offer information services, free counseling, and
subsidies. Meanwhile, several regional and local authorities, including the municipal
governments, provide company start-up and product launch assistance to SMEs.

Finally, Australia provides 24-hour free telephone hotline for investor information.
Overall, countries that offer investors free information and assistance indicate that such
direct support is more effective in promoting new business development than indirect
financial assistance programs.

1.2.2.5 Other investment facilitation and civil service motivational techniques
Establishing a physically appealing investor reception area can go a long way to
improving investor perception of the business registration process. Moreover, a
professional and organized physical environment can often improve civil servants’

customer service levels vis-a-vis the business community.

Measures to improve the appeal and ease of the business registration process include
the following:

Employee identification badges
Publicly displayed good practice charters and service standards
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“Employee of the month" plaques
Suggestion boxes

Complaints book

Informational brochures

Organizational charts prominently displayed

Government agencies in such countries as the US, Canada, France, Tunisia, Thailand,
the Netherlands, Singapore and the UK have all instituted these measures with great
success in improved investor service.

1.2.3 Analysis

Foreign investors in Nigeria complain of having to register with the CAC, the
NIPC, and state governments. Furthermore, although the CAC did not
corroborate this, solicitors pointed out that the CAC and NIPC dual registration
process presents a chicken and egg issue for investing clients, with both
institutions requiring each other's documents. Moreover, NIPC’'s Business
Permit process discriminates between Nigerians and foreigners, requiring only
the latter to complete the process.

The NIPC registration process provides no value-added for the foreign investor.
In fact, as an extra hoop to jump through, the NIPC process represents an
investment disincentive: Investors must put the investment process on hold
pending NIPC's statistical recording. Furthermore, the agency has no authority
to grant tax incentives (which the Ministry of Industry grants) or expatriate quota
positions and work permits (which the Ministry of Internal Affairs grants). NIPC
admits, in fact, that its business permit granting process is largely automatic:
NIPC approved 85% of year 2000 applications.

NIPC personnel appear unclear about the agency’s role. One senior official
noted that company lease and proof of capital filing requirements serve a purely
statistical purpose. Yet, according to other sources, the agency uses this
information to ascertain the company’s physical existence and operations and
thereby grant incentives.

The NIPC is, in effect, a business approval shop. However, if this screening
function is really not perceived by the NIPC as necessary, one must ask why it is
maintained.

Although the NIPC claims that investors may submit an application to state level
ministries of trade and industry, the consultants found that all applications are
filed in Abuja.

Though the NIPC provides informational guidelines, the consultants find the
instructions incomplete, without reference to all the required application
attachments. Nigerian law does not detail NIPC filing requirements and fee
schedule; nor does the NIPC widely publicize such information. While NIPC’s
Director of Registration and Evaluation does maintain a government memo
detailing the agency’s registration requirements posted in his office, this
information is not spontaneously offered.
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NIPC Form 1 is a confusing 8-page document. Despite its name — “Application
Form and Manufacturing Activities in Nigeria”, Form 1 is largely a business
approval form. The form states that it is not a “Pioneer Status Form,” yet
requires information relevant only to pioneer status and other incentives —
guestions 6 and 15.4. In addition, questions 9-12 require information NIPC could
easily obtain from CAC company files. Through Form 1, the NIPC also requires
information concerning target markets, raw material deletion rate, etc; although
NIPC indicates this information is purely for statistical documentation, the
guestions smack of protectionism. Equally troubling to foreign investors, the form
requires details about the investors “Nigerianisation” program. Finally, the form
references corporate vehicles not on offer from CAC: for instance, cooperative
society and sole proprietorship subsidiary. If the Incentives Acquisition procedure
is to be maintained, it is unclear why it requires an independent form from NIPC
Form 1.

NIPC operations are inefficient and disorganized. One senior manager, for
instance, noted that the NIPC has no formal strategy or work plans. He also
indicated that there are no personnel job descriptions or staff training programs.
NIPC granted just 66 Business Permits in 2000; yet, the Council's Registration
and Monitoring Department alone has a staff of 30: 11 registrars and directors
and 17 monitoring officers. NIPC’s Registration Unit is divided into four distinct
offices: the Office of Oil & Gas; the Office of Chemicals & Engineering; the Office
of Agriculture & Agro-Allied Processes; and the Office of Services. Accounting for
both approved and rejected applications, each Registration and Monitoring
Department staff member processed an average of 2-3 applications in 2000.
Processing the application merely requires a one-page brief for the Evaluation
Committee hearings. If a brief takes no more than one day to draft, the
consulting team estimates that one individual could complete all department
work.

Despite statutory deadlines, the Application Evaluation Committee does not meet
every 14 days. Instead, the committee meets whenever there are sufficient
applications to discuss. According to the NIPC, in 2000 the Committee met
every 2-3 months and considered an average of 13 applications each time.

The consulting team attended a committee meeting, and noted several other
procedural weaknesses:

1) Only the Chair and Secretary appear familiar with the Rules of Procedure;

2) Several Committee members were absent, including all private sector
representatives and the Ministry of Foreign Affairs representative; and

3) Many members provided neither verbal nor written commentary regarding
acceptance or rejection. Instead, the Chair appeared to infer approval from
their silence —a risky inference.

On the other hand, the consultants noted several positive elements during the
evaluation session:

1) Committee members were generally familiar with the discussed files;
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2) Committee members exhibited a spirit of investor facilitation and an effort to
limit bureaucratic requirements; and

3) Committee members advocated r speedy treatment (with each Application
being adjudicated within 5-15 minutes).

1.2.4 Recommendations

The consultants strongly recommend that the government eliminate the entire NIPC
registration process. The consulting team concurs with earlier FIAS Project findings that
the NIPC should instead provide business facilitation and advisory services. At this time,
the NIPC staff appears well suited, willing, and receptive to such a mandate change.
Since the interviewed state-level chambers of commerce (OCCIMA in Kaduna State and
PLACCIMA in Plateau State) provide poor investor facilitation services, the NIPC is the
only likely candidate for a facilitative role. Consultants. Moreover, according to the CAC,
Section 7 of the CAMA renders that agency uniquely responsible for company
registration in Nigeria; legally, therefore, NIPC must withdraw from business registration
activities.

Barring the implementation of this recommendation, the consultants offer the following
subsidiary recommendations:

Greater CAC-NIPC coordination is necessary. The CAC took note of this
suggestion at a World Bank-organized project workshop and proposed renewed
collaboration on resolving these matters. The NIPC indicated to the consultants
that it should have more access to other agencies’ WANSs in general. In addition
to facilitating the NIPC'’s statistical functions interagency WAN access would
reduce redundant information requests from investors. At a minimum, CAC
advocates the reinstatement of the NIPC/CAC Commission to improve agency
coordination.

The Ministry of Justice recommends that NIPC require a single form from
investors. The consultants agree, and note that all required forms should be
streamlined, reorganized, and request only pertinent information. The consulting
team also recommends a single certificate upon process completion.

The NIPC should overhaul its Registration and Monitoring Department. One
senior NIPC official suggested that the agency establish the following:

1) A Strategy;

2) Work-plans;

3) Proper staff job descriptions;

4) Streamlining and rational staffing; and

5) Training (particularly with respect to customer service).

In addition, the consultants suggest NIPC use a single officer for initial
documentation processing -- allowing substantial staff reduction.

Moreover, NIPC should streamline its Evaluation Committee. The consultants

believe that the current 12-member committee does not facilitate consensus-
based decision-making, especially since the NIPC is over-represented. The
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consultants recommend that NIPC eliminate 3 of the agency's four
representative, and three of the private sector’s four representatives.

The consulting team suggests that NIPC formalize and circulate Evaluation
Committee’s Rules of Procedure, including requirement for on-site written petition
approvals, vote waivers for non-attendance, etc.

Finally, the consultants strongly recommend that NIPC create a proper Investor
Guide to Business Registration. Unlike this report, the guide would be purely
descriptive.  NIPC should widely publicize the guide, since existing investor
guides by the OCCIMA, PLACCIMA, and NIPC are not sufficiently useful.
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1.3 “Pioneer Status” Investment Incentives Acquisition

Federal Ministry of Industry

Industrial Inspectorate Department (IID)

Federal Secretariat, Garki, Abuja

Contact Person: Director of Industrial Inspectorate

The complexity of the tax system and the lack of coordination between government
agencies at the federal level, and between federal and state governments, has given rise
to many different and overlapping incentive schemes in Nigeria. While a detailed policy-
level analysis of Nigeria’s incentive regime is beyond the scope of this study, this section
will discuss administrative-level issues in the federal “Pioneer Status” investment
incentives scheme.

Companies can obtain Pioneer Status in several ways: if they produce products
declared “pioneer products” (see Appendix 1 for the list of products) under the Industrial
Development (Income Tax Relief) Act No. 22 of 1971 as amended in 1988; if the NIPC
has declared it a deserving enterprise; or if the company locates in an “economically
disadvantaged” area. Pioneer Status is not automatic and is subject to cancellation
where the granting of the concession is based on false declarations. The Pioneer Status
provides a five-year tax holiday to qualified investors, with a two-year extension for those
located in economically disadvantaged areas. These areas are defined in the NIPC’s
guide to investment incentives in Nigeria.

Even with Pioneer Status, a company must report taxes. The government will not tax a
company on principal operations income. However, income rising from non-core
operations is subject to taxation. A Pioneer Status company attaches a copy of the
Pioneer Status Certificate when submitting its income tax return to the Federal Inland
Revenue Service (FIRS).

To gain Pioneer Status, a company must be a Public or Private Limited Liability
Company incorporated and registered in Nigeria under the Companies and Allied
Matters Act. Joint Ventures and 100% foreign owned companies must have a minimum
gualifying capital expenditure of N5 million; however, 100% Nigerian companies qualify
at N150,000, with a minimum Authorized Share Capital of only N500,000.

Although the Registration Division (RD) of NIPC's Registration and Monitoring
Department is responsible for registering and overseeing the program grants Pioneer
Status during the “Business Registration” process (see above), and the Federal Inland
Revenue Service (FIRS) administers the program, it is the Federal Ministry of Industry
which actually verifies production and de facto confirms eligibility.

26




1.3.1 Procedure
An investor must complete the following steps to acquire Pioneer Status:
1.3.1.1 Application and Appraisal by the NIPC

Step 1. Investor Requests Information and Purchases NIPC Form 2

After registering with the CAC, foreign and domestic investors apply to the NIPC for a
Pioneer Status Certificate. The investor visits the NIPC in person in Abuja or sends a
written request in order to obtain NIPC Form 2: Application for “Pioneer Company” Tax
Status. Investors may purchase Form 2 at several places: the NIPC Headquarters, the
Headquarters of the Manufacturers’ Association of Nigeria, the NACCIMA, and at NIPC
regional offices upon their establishment. Mailed requests should be addressed to the
Secretary/Chief Executive, NIPC, Abuja, Nigeria. In a written request, the investor must
include a nonrefundable bank draft for N10,000 payable to NIPC Headquarters, Abuja.
Investors must submit the same bank draft if purchasing the application in person.

Step 2: Investor Completes and Submits Application

The investor completes NIPC's Pioneer Status application and submits it with the
following documents:

- Memorandum and Articles of Association;

- Business Permit — if the company has some foreign equity participation
(100% Nigerian companies do not require Business Permit);

- Certificate of Incorporation;

- Tax Clearance Cetrtificate;

- Feasibility Study;

- Completed NIPC Form 2;

- N10,000 with the original purchase receipt;

- Evidence of Machinery and Equipment Purchase; and

- Evidence of physical development of the factory site.

The NIPC forwards NIPC Form 2 to the agency’s Secretary/Chief Executive.
An investor must apply for Pioneer Status within one year of commencing production.

Step 3: Regqistration Director Conducts Preliminary Analysis

A Registration Officer analyzes the investor’s application and composes a file summary
memo for the Director.

The Registration Officer circulates copies of the documents and the memo to
“Investment Environment and Business Approvals Committee” Members.

* By law, foreign investors are also required to register and obtain a business permit at the NIPC.

27




Step 4: Committee Holds Appraisal Meeting

Within the statutory period of 14 working days (in theory) from the submission of the
Application, the “Investment Environment and Business Approvals Committee” meets
and determines whether the Applicant is entitled to Pioneer Status. At the session, the
Chair briefly reads aloud the content of the NIPC brief and makes recommendations as
to the course of action to take. Committee members may raise concerns and/or
guestions. Decisions are taken by consensus.

Step 5: NIPC Issues Letter of Notification

The Committee grants (or denies) the request for Pioneer Status. The Letter of
Notification is also copied to the Ministry of Industry, Ministry of Finance, and the Federal
Internal Revenue Service (FIRS). If any information is missing from the file, which has
prevented a final decision, the Committee may either grant a provisional approval,
pending production of the information, and/or make a request for further documents or
clarifications. Upon receiving such information, the Director of Registration & Monitoring
may make a final determination without a new Committee meeting.

Step 6: NIPC Issues Provisional “Pioneer Status:”

With the Letter of Notification, the investor may visit the NIPC and collect the
“Provisional Pioneer Status Certificate.”

28




Pioneer Status Application and Approval Process

of Finance and Industry
and the Inland Revenue
Service

with Chairman's
signature for the
company to collect

inspection and issues the
Production Day Certificate
(Next Chart)

Certificate based
on Production
Day

. 1-2 days NTPC Desk Copies of
. . . . Investor submits . 1 week . R
. Investor makes first inquiry with NIPC . Officer Application are
Investor registers . K . NIPC Form2 with K
= Registration Department on Pioneer Status - prepares a P sent to Technical
at CAC . attachments to . .
and acquires NIPC Form 2 for N10,000 NIPC brief on the Committee
application Members
1-3 months
NIPC
Technical
Committee
Meeting
Approval
PP Rejection
-
Letter of Notification Letter with th.e reasons Start process
of approval is sent for deferral is sent to f=—————————====— again |
to the company the company
A
Letter of Notification is NIPC isues a . | Industrial Inspection Directorate - . NIPC issues
copied to the Ministries Provisional Certificate Ministry of Industry- conducts an Pioneer

29



1.3.1.2 Inspection by the Federal Ministry of Industry, Industrial Inspection
Department (lID)

An important and lengthy step in the acquisition of Pioneer Status is the inspection by
the 11D to issue the “Production Day Certificate.” After the NIPC has issued the Letter of
Notification indicating that Pioneer Status has been provisionally approved and has
copied the Ministry of Industry, the process of acquiring such status moves on to a
second stage. Upon request from the investor, a senior NIPC officer will accompany the
investor to the IID in order to facilitate the opening of a file with the 1ID. The steps
involved in that subsequent procedure are as follows:

Step 1: 1ID Invites Investor to File Notification

Upon receipt of the Letter of Notification, the IID initiates preliminary correspondence
with the company. The correspondence indicates that the IID has received the
information letter from the NIPC and draws attention to the provisions of the Section 6 of
the Industrial Development (Income Tax Relief) Decree No. 22 of 1971. 1ID also attaches
a long form formatted to provide detailed production and sales figures (appended).

Step 2: Investor Files Notification, Proposing “Production Day”

Once the company is operational and is capable of estimating a “production day,” it files
a notification with the Director of the 11D, proposing the date of production and reasons
for selecting that date. The company also provides detailed information on production
and sales based on the form provided by the 1ID. The data to be provided is over a
spread of 11 months: from 5 months before the month of the production day to five
month after the month of the “production day.”

Step 3: 1ID Zonal Officer Conducts Site Visit

Upon receipt of investor notification, the Director of the I1ID contacts the 11D Zonal Officer
responsible for the geographic area where the investor is located and instructs him to
schedule a Site Visit and submit a Site Report.°

The Site Visit will occur as soon as the Zonal Officer’s schedule permits and the investor
arranges for the necessary transportation to and from his site. The Zonal Officer inspects
the investor’s facilities in order to confirm data provided by the investor as well as entry
into production. After the Site Visit, the Zonal Officer files a Site Visit Report with the IID
Director.

® For the purpose of administering the Pioneer Status concession, “ Production Day” means the day on
which the operations of a Pioneer company commence for the purpose of the Income Tax (Relief) Act.
® 11D has 8 zonal offices: Lagos, Kaduna, Port Harcort, Benin, Kano, Joss, Enugu, and |badan.
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Step 4: 1ID Performs Data Analysis

The 1ID Schedule Department conducts data analysis based on the Site Visit Report, in
order to determine the break-even point of the investment and capacity utilization ratios.
Based on the analysis, the Department recommends confirmation of “production day” to
the Director of IID.

Step 5: 1ID Issues “Production Day Certificate”

Upon reception of the Site Report and the analysis from the Schedule Department, the
IDD Director issues a “Production Day Certificate” to the investor and copies the NIPC
and the FIRS.

Step 6: Investor Pays Fees and Collects “Pioneer Status Certificate”

Upon reception of the “Production Day Certificate,” and payment of a N10,000
processing fee, the NIPC issues a “Pioneer Status Certificate” to the investor. This
Certificate is a mere formality and confers no additional rights beyond the Production
Day Certificate.

Inspection Process by the IID (Ministry of Industry)

1.3.2 International Practice

- Company informs the IID IID performs data analysis
IIDreceives letter "Dm”e"me of proposed "producion and informs the respecive
fom NIPC day' and provides zonal office to conduct an
Y production data to IID inspection
s

performs site » P . ) . an Director of IID approves the

i on and analysis to determine estimated > . i

informs IID
Y Y Y
IID informs the:
lIDinforms the Federal Inland IID informs the
NIPC Revenue Senvice investor
ERS)

Ireland’s Industrial Development Agency (IDA) approves and administers all investment
incentives. The IDA’s incentive package is based on the following principles:

Simple and practical implementation

Well-defined legally
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Clear implementation of defined policies

To achieve these objectives, administration procedures are regularly updated and
refined.

Irish tax law defines all tax incentives. Domestic and foreign manufacturing (and specific
service sub-sector) companies are eligible for these incentives. The amount of tax-
reduction is pre-defined and non-negotiable — increasing the program’s transparency.
Qualifying companies submit tax returns to the revenue authorities. If companies meet
the incentive program’s legal requirements, the fiscal authorities tax corporate profits at
a specified reduced rate.

For the most part, companies self-administer the tax component of IDA incentive
packages. Companies submit annual returns, and self-assess corporate tax incentives
based on their corporate profits. Subsequently, IDA project staff monitor incentive
implementation, particularly to evaluate the financial progress of benefiting companies.
Progress evaluation helps IDA fine-tune its incentives program.

IDA uses several monitoring tools to establish investment promotion strategies and
incentive policies:

Annual employment survey

Annual value-added survey

Biennial R&D assessment

Triennial review of national investment performance

1.3.3 Analysis

Nigeria’s incentives acquisition regime is complicated and cumbersome. As a result, tax
incentives remain underutilized. The review of the Pioneer Status Scheme has
evidenced key shortcomings in the current system. There are many problems at the
administrative level since the procedures appear multiple, duplicative, not always useful
and sources of significant delays. Several issues bear noting in this regard:

The confusing array of incentives available in Nigeria is compounded by a number of
factors. The description of the administrative procedures that investors have to
follow for obtaining the Pioneer Status has evidenced the following characteristics:

0 Multiple Agencies and Steps: The Pioneer status requires at least 6 steps,
involving at least 3 agencies or Ministries. Although most incentives seem to be
administered by either FIRS or the Ministry of Finance, there are several more
bodies involved in the awarding of incentives. All in all, there seems to exist vast
potential for investors to be confused and frustrated in the face of Nigeria’'s
incentive regime

o Long: In spite of the statutory deadlines, the Application Evaluation Committee
(Pioneer Status) does not meet every 14 days, but rather only when there are a
sufficient number of applications. In the year 2000, the Committee met on
average once every two to three months, to consider 10-16 applications each
time. Another example concerns the Site Visit required for issuing the production
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day certificate. The delay can vary from 1 month to 2 years, depending on the
location of the applicant's activities. Several sources agreed that, with a
“business approach,” the average completion time for this procedure appears to
be approximately 1 year.

o Duplicative/Redundant: The second level of communication between the 11D,
the NIPC, and the Ministry of Finance is duplicative of the 1* level. The
information flows among these organizations just to confirm the production
days certificate and the exchange from provisional to “actual” pioneer status
certificate.

o Non-Transparent/Discretionary: No clear criteria used in the approval
process. An investor suggested that, in order to get all of the required steps
accomplished within one month with a guaranteed approval, one must pay
about US$3,000 in non-statutory fees. A second investor stated that these
costs were unpredictable, “tricky,” and “depend on your negotiating skills”.
He indicated, however, that that these extra costs can exceed N2-3 million (in
staff time, travel costs, use of consultants, and payments to various parties).
High non-statutory costs increase investment cost and represent a significant
deterrent to SME investment.

The paperwork involved in acquiring incentives is confusing. NIPC Form 1 is a
confusing 8-page document. Despite its name -—"Application Form and
Manufacturing Activities in Nigeria’- Form 1 is largely a business approval form.
Though the form explicitly states that it is not a “Pioneer Status Form,” it requires
information only relevant to pioneer status and other incentives: questions 6 and
15.4. In addition, questions 9-12 require information NIPC could easily obtain
from CAC’s company files. Through Form 1, the NIPC also requires information
concerning target markets, raw material deletion rate, etc; although NIPC claims
to require such information for purely statistical reasons, the questions smack of
protectionism. Equally troubling to foreign investors, the form requires details
about the investors “Nigerianization” program. Finally, the form references
corporate vehicles not on offer from CAC: for instance, cooperative society and
sole proprietorship subsidiary. NIPC Form 2 is likewise confusing. A 9-page
document, Form 2 asks a series of unnecessary questions. Sections A, D, and
E, for instance, require information the investor has previously submitted to CAC.
Numerous other questions require business information that is never even
discussed during the Commission hearing on the application. If the NIPC role is
to be maintained in incentives acquisition, why it requires a separate form (NIPC
Form 2) from the Business Registration Form (NIPC Form 1) remains unclear.

The consultants do not understand why the investor receives two separate, yet
virtually identical certificates The consultants find the NIPC’s “Pioneer Status
Certificate” a mere formality that provides no additional rights not already granted
by IID’s “Production Day Certificate.”

Nigerian incentives are poorly timed. Although in principle the practice of FIRS
administering statutory incentives is better than discretionary ex-ante
assessment, it works only if an investor has a guaranteed entitlement. Without a
guarantee, the ex-post nature of the incentives creates greater uncertainty in the
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investment environment. In addition, the broadly applicable “pioneer status”
incentives can only be requested after an investor has made a substantial
commitment.

The incentive system is unclear and complicated. Although FIRS or the Ministry
or Finance appear to administer most incentives, several other agencies are
involved. Given the uncertainty of the incentive system, the consultants are
surprised investors do not offer greater criticism. The consultants believe that
most investors do not bother applying for Nigeria’s humerous incentives. The
system’s numerous bottlenecks —while designed to reduce unofficial investor
abuse— prevent serious investors from benefiting.

Currently, Nigeria has no central clearing-house to provide clear and complete
incentive information, application procedures, etc.

The complicated, labor-intensive system favors large companies that can afford
facilitation services. The system is disadvantageous to SMEs —the type of
companies most likely to provide new products and services and offer
employment opportunities. Because the current system is not transparent, it
encourages corruption.

Service sector investors note that the Nigerian incentive programs focus almost
exclusively on the manufacturing sector, ignoring service sector investment. In
addition, the system discriminates between foreign and domestic investors (for
instance in terms of the additional documentary and share capital requirements
imposed on investors. The necessary capital expenditure for a foreign company
to qualify for Pioneer Status is N5 million, while the qualifying amount for a
domestic company is only N150,000). This is particularly ironic since the service
sector has created dynamic economic growth throughout the developed world
and is increasingly responsible for generating large cross-border income inflows
from foreign clients.

Nigeria’s complicated and discretionary incentives program is operated with
inadequate staff and systems support.

The consulting team wonders if NIPC is the appropriate agency to administer
investment incentives. To the extent that some incentives are necessary
(particularly if this term is defined to include duty relief on imported inputs for
exporters), administration and monitoring are essential. However, there is a
strong case for investment promotion agency to focus on promotion and leave
investment incentives to other agencies. The lIrish case is good example of
automatic incentives, with minimal monitoring and administration.

Screening for eligibility involves a degree of discretion on the part of the
authorities. Such discretion opens the possibility of corrupt decision making.




1.3.4 Recommendations

Principally, the consulting team recommends that the NIPC and the Federal
Ministry of Industry be completely removed from the incentives acquisition
process, and provide no more than informational services in connection with it.
FIRS should administer the entire process.

The IID Site Visit and NIPC Committee evaluation requirements should likewise
both be eliminated.

The consultants also suggest Nigeria develop a transparent national investment
incentive policy. The most effective remedy to the current complex incentive
regime would be a national investment incentive policy that strictly and clearly
regulates what the federal government, individual states, and municipalities can
offer. Such a policy must provide uniform and transparent rules and be easily
accessible to foreign investors in the major languages of the international
business community. The Irish case (above) provides a good model incentives
acquisition and administration framework.

The incentive scheme resulting from this full-scale analysis should be automatic,
performance based, and awarded against transparent and consistent criteria.
This will minimize case-by-case, discretionary consideration, involving decisions
based on multiple, qualitative and sometimes inconsistent criteria, as well as
unreliable information, and resulting in biases.

To the fullest extent possible, the process of qualifying for an incentive, delivering
the incentive, and monitoring its operations should be administratively simple.
The incentive should be readily comprehensible to those using it, simple to apply
for, and to obtain in full and, in relation to the benefits provided, easy and
inexpensive to administer and monitor.

Nigeria should address the timing of Pioneer Status acquisition. NIPC may want
to increase the incentive value of the tax holidays that are available to investors
in Nigeria by encouraging the award of pioneer status before the investor has
decided whether to invest or not, and according to clear criteria.

The NIPC could, with the cooperation of other government agencies, encourage
the development and maintenance of a list of industries and any other clear and
relevant criteria for the automatic awarding of pioneer status. Any investor whose
activities are in a qualifying industry and who meets any other transparent criteria
specified in advance should receive pioneer status. The only procedural step
ought to be a determination, by the Minister of Finance, that the investor has
indeed met the criteria. The NIPC should seek to work with the Ministry of
Finance to assure the automaticity of the Pioneer Certificate, so that an investor
will know in advance of his “go ahead” decision what incentives he will receive;
only when incentives are thus completely predictable will they influence
investment decisions, as they are supposed to do (A “positive list” of industries
already exists, where pioneer incentives may be awarded. An investor is not,
however, automatically entitled to pioneer status if its activities are on the list.
And there seems to be no clear list of other criteria by which a proposal is

35




judged. This “positive list” for incentives should not be confused with a “negative
list” of industries where foreign investors may not operate at all).

The consultants also recommend that Nigeria establish a clearinghouse of
investment incentive information and a web-based information site. FIRS, the
NEPC, or the NIPC could establish the clearinghouse. As a first step, the
government could require all current government agency web sites to contain
useful investment information. In addition, the Nigerian Government should
establish a multi-lingual central web site detailing all regulatory issues relevant to
foreign direct investors. The Australian government web site for foreign direct
investors provides links to all government departments and agencies that might
be involved in the foreign direct investment process. This site details incentive
programs and eligibility requirements, and provides direct e-mail links for
additional information. Investors can apply on-line for particular programs.’

Furthermore, it seems clear that, even within the parameters imposed by the
existing legislation, some improvements could be made to the transparency of
the award criteria and the procedures used in the on-going administration:

1) Eliminate requirements for memorandum and Articles of Association,
Feasibility Studies, and Business Permits from Pioneer Status Applications;

2) Network NIPC to CAC for verification of incorporation status;

3) Use post and e-mail to notify investors of processing completion;

4) Eliminate redundant NIPC Pioneer Status Certificate, as it adds nothing to the
Production Day Certificate;

5) Replace NIPC Forms 1 and 2 with a single, simplified, rationalized, and
harmonized form;

6) Hold mandatory, scheduled Committee hearings and Site Visits; and

7) Institute deemed approvals for both Committee hearings and Site Visits,
contingent upon time limits.

" See, <http://www.dist.gov.au/invest>
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1.4 State-Level Business Registration

Under the Nigerian Constitution, the federal government has exclusive jurisdiction over
business incorporation and business registration. Therefore, state governments should
play no role in the process. However, certain states have gained some authority over the
process through shared federal-state jurisdiction over tax registration or business
premises certification. As a result, according to one Kaduna State chamber of commerce
representative, the complete state-level business registration process and start-up
requirements may take six (6) months to complete.

1.4.1 Procedure
1.4.1.1 Kaduna State

Kaduna'’s state-level Ministry of Commerce and Industry (MCI) has one investment
function: to grant the business premises permit. No investor may operate a business
without a business premises permit. In completing the business premises permit
process, however, the Ministry plays other investment roles: For instance, the Ministry
reviews an investor’'s business plan on behalf of the Bureau of Lands; and, the Ministry
notifies the tax authority of the business’ existence.

In order to obtain his business premises permit, the investor must complete the following
steps:

Step 1: Investor Visits Ministry of Commerce and Industry and Submits Feasibility Study

The investor—presumably new to Kaduna if not Nigeria— visits the Ministry of
Commerce and Industry and meets with the permanent secretary and his staff. The
investor presents his credentials, including the company’s Memorandum and Articles of
Incorporation and Tax Clearance Certificate. This is essentially a non-mandatory but
highly-recommended protocol visit during which the investor solicits good will; the
Ministry provides investment advice and general orientation. Ministry employees explain
investment procedures and refer the investor to other Government agencies. The
investor may however immediately capitalize on the opportunity to present his feasibility
study directly to the Ministry. If he does not, the Ministry will in any event need to obtain
it later on from a less certain source —the Bureau of Lands.

Step 2: Investor Purchases Business Premises Permit Application

The investor purchases a “Business Premises Permit Application” (appended) from a
clerk on the first floor of the Ministry of Commerce and Industry. The application costs
N100 (US$1). The clerk issues a receipt of payment.

Step 3: Investor Submits Business Premises Application

The investor completes and submits his business premises application to the Ministry of
Commerce and Industry. The investor attaches a photocopy of receipt of payment for
the form and a copy of the Certificate of Incorporation. At the time of submission, the
investor pays an application fee. A small-scale industry business premises permit costs
approximately N5,000 (US$45).
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Step 4: MCI Considers Feasibility Study

The Ministry of Commerce and Industry reviews the investor's feasibility study and
processes his business premises permit application. If the investment requires land, the
Ministry sends the feasibility study to the Bureau of Lands, with any comments attached.
The Ministry of Commerce and Industry then sends the application to the Board of
Internal Revenue.

Step 5: Board of Internal Revenue Registers Company

The Board of Internal Revenue registers the company for taxation purposes. The board
creates a computer registration form, registers the business name for its own archives,
and returns the printed form to the MCI, accompanied by the business premises permit
application. The IRS also issues a Receipt for Payment of Registration of Business
Premises (appended).

Step 6: Director of Commerce Signs Permit

MCI’s Director of Commerce signs the business premises permit application, completing
the authorization process.

Step 7: MCI Gives Investor Authorized Business Premises Permit

The investor may pick up the signed business premises permit at this point. The Ministry
of Commerce and Industry does not notify the investor when the permit is complete.
Ministry staff members indicate that the entire process takes one week or less.

Step 8: Investor Renews Permit Annually

The investor must renew the permit annually; the annual renewal costs N3,000 (US$30).

Kaduna State Business Premises Permit Application Process

Investor
purchases
business
premised permit
application

Investor
completes and
submits business
premises permit
application

Investor makes protocol visit to
Ministry of Commerce and
Industry and submits feasibility
study

Board of Internal Ministry of Commerce
Revenue and Industry reviews
registers feasibility study and
company

MClI's Director of
Commerce signs
permit
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1.4.1.2 Plateau State

In Plateau State, the Board of Internal Revenue (BIR) requires a business premises
permit. The application form costs N100 and the actual registration N10,000, while
annual renewal is N5,000. To apply for the BIR permit the investor presents the
company’s Memorandum and Articles of Incorporation and Tax Clearance Certificate.
The BIR prepares the form and sends it to the MCI (unless the applicant physically takes
it over), which actually issues the permit.

Plateau State Business Premises Permit Application Process

Investor purchases Investor completes and submits

business premised business premises permit application,

permit application along with Memo & Articles of
from BIR Incorporation, Tax Clearance BIR

Investor collectes MCIl issues Business BIR reviews feasibility study and processes
permit from MCI Premises Permit application and forwards it to MClI

1.4.2 International Practice

International studies indicate that micro-enterprises are most hindered by a country’s
regulatory and taxation environment.? In some countries, a rigid regulatory environment,
particularly the tax system, represses the informal and micro-enterprise sectors. A
burdensome regulatory environment, in fact, encourages illegal economic activity.
Often, the tax regulation compliance costs completely hinder entrepreneurial initiatives —
hurting overall economic development. In fact, international experience indicates that,
faced with an excessive regulatory environment, micro-enterprises refrain from tax
registration.®

Countries known for simplified, investor-friendly tax registration processes include
Denmark, Ireland, Canada, Australia, and Chile. Many countries have adopted
procedures that reduce the number of forms, and procedures, and thereby time, required
for complete tax registration. In the simplest tax registration systems, a single form is
required, certification and notarization requirements are minimal, registration is free; and
approval takes one day. Ireland and Canada shortened the registration process by
consolidating multiple tax registration agencies and forms under one system, while
Australia streamlined the registration process with a one-stop-shop where investors
complete all registration steps in one visit.

8 Turnham, D., Employment and Devel opment, a new Assessment, OECD, Paris
°De Soto, Hernando, The other path: the informal revolution in the Third World, 1990
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Denmark boasts an extraordinarily simple, quick, and efficient tax registration processes.
Investors can complete tax registration and begin operations within one week. The tax
administration is responsible for all related registrations on behalf of the company.

Irish tax registration is similarly simple — investors complete the process in one step.
New investors submit one form to the Irish Income Order, which completes registration
for all taxes -- income, social insurance, VAT, etc. The process requires no further
documentation, certification, or notarization. Moreover, investors can easily obtain
registration forms from local tax offices, via the internet or by telephone. The tax
authority processes all new registrations within ten (10) days.

In Canada, investors register at the nearest Canada Income Office; one step and one
form suffices for all four different taxes: Corporate Tax, VAT, social contributions and
import/export taxes. In fact, investors can even register online, via Revenue Canada
workstations, which are located throughout the country. Online registration requires
fifteen minutes and no waiting time. Furthermore, investors submit minimal information
and no documentation or fees. Registration occurs in real-time.

Australia’s federal government offers online tax registration. Investors complete one
online form. The interactive website immediately relays the company information to all
other relevant tax registration agencies. Investors can complete registration in forty-five
to sixty minutes. The government must process the registration within 28 days.

International best practice indicates that electronic tax registration greatly simplifies and
speeds the tax registration process. Currently, many countries are using internet or
public networks to process tax registration applications. Electronic registration offers
numerous advantages:

Simplified accounting process

Reduced accounting mistakes

Prompt registration and tax reimbursements

Immediate confirmation of receipt

Advice through "dialogue boxes" programmed in the tax statement software
Ease of information management by the tax authority

Reduced management costs

Reduced tax fraud

A number of countries, such as Chile, Ireland, and Canada, have also established Single
Tax Identification Number (TIN) systems that facilitate registration.

1.4.3 Analysis

Registering a firm with the fiscal authorities is not complex, but it requires numerous
steps. An investor must complete separate federal and state tax registration processes.
However, companies will have more than one tax registration number at the federal and
the state level — companies have a registration number for each office through which
they pay tax. Companies cannot register electronically, although the government is
developing a computerized system, contingent on a modernized telecommunications
infrastructure.

40




While the purpose of the Kaduna State “Business Premises Permit Application”
procedure is a bit unclear, its tie-in with tax registration grants it a certain importance.
Given its striking similarities, the consultants assume the rationale of the Plateau State
process to be the same one. Furthermore, while not universally required, business
premises permits are not an unusual requirement of local governments around the
world.

The Kaduna State Business Premises Permit application process provides ample
illustration of interagency communication: the Ministry of Commerce and Industry, for
instance, notifies the tax authorities of a new business. Moreover, the Ministry
completes the process in one week, which is not unreasonable. The consulting team
completed a hypothetical business premises permit application process and found the
process straightforward.

The consultants’ analysis will thus focus on the finer points of the process and its
inefficiencies.

The investor faces no complex business registration processes. However, the
Kaduna State BIR failed to mention the MCI when asked how they identified a
new businessperson. The BIR explained that an investor is expected to write to
the BIR informing them of the business. However, BIR inspectors will identify
any new business in due course. Furthermore, officials at both the Kaduna and
Plateau State BIRs expressed surprise that some officials at their respective
State MCls told the consultants that they relay information to the BIR, which then
issues the business premises permit. This lack of proper information and of
transparency should be a matter of the utmost concern.

The investor must visit the Kaduna State Ministry of Commerce and Industry
three times to complete the Business Premises Permit process: to obtain an
application; to submit the application; and to collect the authorized permit.
Forms are only available at the Ministry, and the Ministry does not mail or
electronically send authorized permits

The consulting team is unclear why the Kaduna State Ministry of Commerce and
Industry reviews the investor’s feasibility study. This step lacks clarity and
transparency. Is it really a feasibility study or a general business proposal? What
precisely is MCI looking for in the study? The consultants did not gain complete
answers to these questions. This step lacks transparency and presents a
significant potential bottleneck. The Ministry of Commerce and Industry requires
up to two months to respond to the Bureau of Lands with comments on the
feasibility study. Clearly this is far too long a delay unless the ministry is
scrutinizing every detail of the feasibility study.

This is an area of unsure footing for the investor. Ministries of commerce and
industry have neither the competence nor a proper mandate to judge the validity
of a broad range of feasibility studies. Only the investing party can make the final
decision based on the data presented. Civil servants may misinterpret their roles
as surrogates to the investor; moreover, those less well intentioned can seize
upon an open opportunity for exploiting a businessperson or a business
opportunity. The Kaduna State MCI was unable to provide guidelines for
business plan analysis -guidelines which would redirect the efforts of the well
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intentioned and preclude aggressions from the predatory. If MCI wishes to certify
for the Bureau of Lands the “seriousness” of a proposal—an action related to but
different from analyzing its potential for profit—it must have consistent indicators
for making assessments. The Bureau of Lands, just as well as MCI, could
ascertain if a proposal falls within the category of allowable industries. The
Ministry, however, can establish effective provisions to curtail speculation with
little or no reference to a business plan.

The lack of written guidelines is a source of concern. The one-week turnaround
presumes that the application is complete and flawless, and such submissions
may be the exception rather than the rule. For example, the Kaduna State clerk
who gave the consulting team the application form, and issued a payment
receipt, did not mention that company Memorandum and Articles of Incorporation
must accompany the application. Information not requested is information not
given. Because there is no written guide, and because personnel are not trained
to provide all information necessary to complete a procedure unless they are
specifically asked, the investor is likely to submit an incomplete application the
first time. That the The Kaduna State MCI should demand proof that the business
has been duly incorporated in Abuja is perfectly reasonable. However, since
other agencies demand the Memorandum and Articles of Incorporation, the step
is redundant.

Since the Ministry of Commerce and Industry does not notify the investor when
his permit is complete in either Kaduna or Plateau States, the investor must
continue to contact or visit the Ministry to check on the permit status. Such
inefficiencies have as much to do with infrastructure (post, telephones, electronic
communications) as with a mentality that thrusts all responsibility for the
successful business start-up upon the investor. Infrastructure notwithstanding,
therefore, this mentality must improve, for even minor nuisances raise the cost of
doing business.

1.4.4 Recommendations

It is the principal recommendation of the consulting team that the State-level MClIs be
removed from this process, which the State-level BIR can perform on its own. Barring
the implementation of this recommendation, the following measures will however also
serve to ameliorate the process:

The requirements for a feasibility study or a business plan, as well as for the
investor's Memorandum and Articles of Incorporation, should be eliminated.

All agencies involved in the investment process should work to expedite it. For
the business premises permit process, the Ministry of Commerce and Industry
should notify the investor when his permit is complete. While the consulting team
recognizes the deficiencies of the telecommunications system, the team
understands that the postal system functions well.

Finally, to increase customer service, the consulting team recommends that

State-level MCls establish a business start-up window. The investor would visit
the window for investment orientation, including a written guide detailing State-
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level business start-up procedures. The team recommends that the window have
no authority to question, screen, or impose upon an inquirer; the window should
serve merely as an information point. An information window could decrease
ambiguity over the investor’s starting point and clarify the agency’s central role in
the investment process. The consulting team suggests that the guide use a
guestion and answer structure to lead the investor through each step. Moreover,
the window should provide all relevant forms for the MCI and possibly for State-
level sister agencies.

43




Chapter 2: Locating

This chapter focuses on the various administrative aspects of locating a company in
Nigeria. These processes include acquiring and registering rights to land, obtaining site
development and building permits, arranging utility connections, and complying with
environmental impact mitigation legislation.

The locating process is largely the purview of State Governments, who is responsible for
land allocation and transfer, as well as (in most states), site development approvals.

The Federal Government is responsible for environmental issues and utilities provision.

Local Government Councils have jurisdiction over the following areas:™°
Collection of various housing & tenement levies and rates
Construction of roads and streets
Sewage

While the Consultants did not locate the legislative basis for these powers, Local
Government Councils also appear to have jurisdiction over other locating-related
matters, including the use of land outside townships as well as ground and industrial
rates, certificate of occupancy (C of O) issuance, property health and safety matters,
sanitation and the environment, and public utilities provision.

The administrative locating processes are thus truly federal in nature and, as a result,
vary in terms of their specifics depending upon the location of one’s investment.
Nevertheless, it is fair to state that, regardless of one’s investment location, the
administrative process related to “locating” are generally inefficient, non-transparent,
slow, and expensive throughout Nigeria. A detailed analysis and related
recommendations follows.

2.1 Site Acquisition

The consulting team reviewed site acquisition processes in Kaduna, Plateau, and Lagos
States, as well as in Abuja FCT.

In all states, a prospective investor must first locate a potential site. Typically, an
investor will enlist real estate agent services to this end. The estate agent confirms land
availability from the state-level Ministry of Land. The Ministry of Land is concerned with
title to land and right to occupancy. It allocates unencumbered land, ensures proper
zoning, and guards against projects that could have an adverse impact on the area,
zone, or state.

All land in Nigeria belongs to the federal government. In the states, the governor serves
as the trustee for all land in the state’s confines. While Land is vested in the State-level
Governments in trust, it is nevertheless an area of concurrent federal-State jurisdiction.
Land may only be acquired Leasehold in Nigeria and is vested in the State, even when

19 Nigerian Constitution, Fourth Schedule, Section 7, Art. 1




managed by traditional chiefs and private family heads. Although there is no freehold in
Nigeria, and therefore no permanent ownership of land that can be bequeathed to one’s
heirs ad perpetuam, land is leased for up to 99 years for residential plots and up to 40
years for industrial plots.

The investor can acquire land in one of two ways — through government allocation of
industrial plots or through private acquisition of title. Ministry of Land officials often note
that the latter occurs in isolated cases. Kaduna State authorities, for instance, are likely
to grant land to foreign investors if the investor is regarded as serious. Land acquisition
from a private party is also more common in Abuja Federal Capital Territory than it is
elsewhere.

The government grants certificates of occupancy under the Land Use Act (1978), subject
to the payment of survey and registration fees. Certificates of Occupancy specify the
cadastral delimitations of the title as well as ground rent owed.

Most investors prefer a commercial lease; those who do not generally prefer acquiring
title from the State because private titles are rarely clean and verifiable. Clean titles
belonging, for instance, to such multinational corporations as UAC and Lever Brothers
are the exception; in all other cases, investors must exercise extreme caution.

To rent land from a third party title-holder, the investor must likewise complete the
government approval process. If the rental period is greater than five years, approval
requires the governor’'s signature. An investor who is simply renting space within
existing premises and intends no exterior or structural modifications does not require
Ministry of Land approval.

In all cases, the investor is strongly advised to consult the Town Planning Authority’s
master plan for urban development prior to land acquisition. The master plan sets out
parcels of land for particular use — industrial, commercial, residential, agricultural, etc.
Ideally, prior to seeking title acquisition approval, an investor visits the Town Planning
office to study the town master development plan. The investor is also advised to verify
the title and the encumbrances at the Title Registry. If he decides to proceed, the
investor will be required to pay various survey, transfer and registration fees, as well as
ground-rent tax.

The approval rate of Certificate of Occupancy assignment is then generally also subject
to the approval of such public officers as the Director of Lands and/or the Governor. In
all, between 8 and 16 steps are required of the investor to acquire land, depending on
the state. According to private sector investors, the government may take anywhere from
two (2) months (in less industrialized States) to several years (in the FCT, where land is
scarce) to assign the Certificate of Occupancy (C of O).

The consulting team investigated the site acquisition process in several states. Although

the process is similar across states, there are enough differences to warrant a close look
at the steps.
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2.1.1 Kaduna State
2.1.1.1 Procedure

Step 1: Investor Meets with Permanent Secretary at Ministry of Lands

The investor, particularly a foreign investor or a Nigerian investor with a substantial
project, meets with the Ministry of Land’s Permanent Secretary.

The investor purchases a Certificate of Occupancy application. The form costs
approximately N3,000 (US$25).

Step 2: Investor Completes and Submits Certificate of Occupancy Application

The investor completes the application, attaching copies of the company’s articles of
incorporation and tax clearance certificate. When submitting the application to the
Ministry of Lands, the investor pays a submission fee based on the project’s size and
nature. The processing fee for a heavy industry project, for instance, is approximately
N10,000 (US$100); for a light industry project, the processing fee is approximately
N6,000 (US$60).

Step 3: Ministry of Lands Dispatches Application to the Department of Survey and to the
Department of Town Planning

The Ministry of Lands dispatches a copy of the application to the Department of Survey
and the Department of Town Planning. Each department studies the application; they
consider space, zoning, waste and effluents, and water and power supply issues. The
Department of Survey and the Department of Town Planning return the application and
its comments to the Ministry of Lands.

Step 4: Ministry of Lands Requests MCI's Feasibility Study Review

The Ministry of Lands forwards the investor’'s feasibility study or business plan to the
Ministry of Commerce and Industry (MCI). MCI reviews the plan, studying in particular
the project’s land and utility requirements. MCI comments on the plan and returns it to
the Ministry of Lands.

Step 5: Ministry of Lands Requests Kaduna Environmental Protection Agency Review

The Ministry of Lands dispatches the application to the Kaduna Environmental
Protection Agency for review. This step occurs only if either the Ministry of Lands or the
Ministry of Commerce and Industry indicate that the project could be environmentally
detrimental. The Environmental Protection Agency reviews the application and project
plans; the agency may ask the investor for additional information or action. If this is the
case, the investor will follow the steps set out under the Environmental Compliance
section below.

Step 6: The Ministry of Lands Issues Right of Occupancy Certificate

Having received all the comments and approvals of all concerned agencies, the Ministry
of Lands issues a Right of Occupancy Certificate. The Right of Occupancy Certificate
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represents a near-final authorization:

indicating that the project meets all agency

conditions. With the Right of Occupancy Certificate the Ministry of Lands approves
investor site acquisition. The Right of Occupancy Certificate also details specific lease
terms. The investor appears in person to sign his agreement of the lease terms.

Step 7: Ministry of Lands Requests Governor’'s Approval

The Ministry of Lands dispatches the Right of Occupancy Certificate to the governor,

requesting his authorization.

Step 8: Investor pays ground rate to Local Government

Prior to being granted his C of O. The investor who is acquiring ground title must pay
local governments ground rates. In Kaduna South, for instance, the residential ground
rate is of N500, the commercial ground rate of N10,000, and industrial rates are variable,

but typically much higher.

Step 9: The Governor’'s Office Issues the Certificate of Occupancy

The Governor gives final approval of the site acquisition. Upon receiving proof of ground
rate payment, he issues the investor a Certificate of Occupancy, indicating that the
investor holds the land title under specified conditions and for a determined time period.

Kaduna State Site Acquisition Process

Investor meets with Bureau of
Lands Permanent Secretary
and purchases Certificate of

Occupancy application

Governor's office
issues Certificate

of Occupancy

2.1.1.2 Analysis

Investor
completes and
submits
application

Bureau of Lands
requests
governor's
approval

Bureau of Lands
sends application
to Survey and
Town Planning
Departments

Bureau of Lands

requests MCl's

feasibility study
review

Bureau of Lands
issues Right of
Occupancy
certificate

Bureau of Lands
requests KEPA
review

The consulting team is unclear about the investor's first step in the land
acquisition process. In Kaduna, as the flowchart indicates, the investor might
visit the Bureau of Lands before any other agency; however, given MCI's
authority to scrutinize the project as well, this shortcut might be inadvisable. The
land acquisition process involves numerous steps, which are neither written
down nor necessarily explained to the investor in a single visit. This means that
a seemingly simple step — obtaining and completing an application (which
actually requires two steps, not one) -- presents the risk of rejection upon first
submission. Nowhere on the application form, for example, are there instructions
to append certificates or to annex a feasibility study. But the applicant who fails to
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include these documents is likely to waste a trip, one of his own or of his (often
costly) agent.

In addition, the submission of multiple documents creates repetition either with
the site acquisition process or downstream in the investment process. The
Ministry of Commerce and Industry, for instance, requires the investor to submit
the same documents for the site acquisition and business premises permit.
Unfortunately, the agency does not archive the certificates from this step with the
Bureau of Lands. These redundancies are both time-consuming and costly.

The consulting team questions the feasibility study required in step 5. The
consultants are not convinced that the Ministry of Commerce and Industry should
review the investor’'s feasibility study for either the business premises permit
process' or the land acquisition process. The Ministry of Commerce and
Industry needs to determine an investor's seriousness; it is unlikely that a
detailed feasibility study (containing medium or long-term projections) is
necessary for such determination. Each agency will have its own concerns. The
Bureau of Lands will not want to allocate valuable property to a speculator. But
the agency has other means to curb speculation. It can determine a calendar of
events leading towards operations and fine the investor for flagrant failure to
meet targets. It can seize back the property under very clear, constitutionally
defensible circumstances. It can forbid subletting, and it can begin to collect rent
on the property within a relatively short period of time. All such measures are
highly dissuasive of speculation, and none require in-depth analysis of project
viability.

The interagency communication evidenced when the Bureau of Lands requests a
project review from the Kaduna Environmental Protection Agency is a positive
process efficiency indicator. These types of efficiencies generally work in favor of
all parties, not least the investor. If the senior and higher mid-level civil servants
with whom the consultants met are the ones making the judgment as to whether
or not KEPA should be involved, those judgments are likely to be sou